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United States Court of Appeals fqr the 
District of Columbia 

a. District Court of the United States for 

the District of Columbia 

At Law No. 84842 

District of Columbia Plaintiff to the use of Massaponax 
Sand & Gravel Corporation a Corporation Use 
Plaintiff 

—vs— 

Roy D. Schlegel, trading as R. D. Schlegel Company and 
Continental Casualty Company a Corporation De¬ 
fendants 

United States of America, 

District of Columbia , ss: 

BE IT REMEMBERED, That in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at th 3 times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit: 

1 Filed January 21 1935 

In the Supreme Court of the District of Columbia 
Holding a Circuit Court 
At Law No. 84,842 

District of Columbia Plaintiff to the use of Massaponax 
Sand & Gravel Corporation a corporation Use 
Plaintiff 

vs. 

Roy D. Schlegel, trading as R. D. Schlegel Company and 
Continental Casualty Company, A corporation, 
Defendants . 

Amended Declaration. 

The plaintiff, the District of Columbia, for the use of the 

plaintiff, Massaponax Sand & Gravel Corporation, |a body 
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corporate, sues the defendants, Roy D. Schlegel and the 
Continental Casualty Company, a body corporate, having 
offices and doing business in the District of Columbia, for 
that heretofore, to wit, on the 6th day of July, 1933, the said 
defendant Roy D. Schlegel and the said defendant, Con¬ 
tinental Casualty Company, as surety, for the said Roy D. 
Schlegel, made, executed and delivered their certain written 
obligation, in the form of a bond, in which and by which 
they acknowledge themselves to be held and firmly bound 
in the sum of Thirty-one Thousand Dollars ($31,000.00), 
unto the District of Columbia; and the plaintiff says that 
the said Writing obligatory was conditioned as follows: 

“Now, therefore, the Conditions of the foregoing obliga¬ 
tion are such that if the said Roy D. Schlegel shall strictly 
and faithfully perform, to the satisfaction and acceptance 
of the Commissioners of the District of Columbia the work 
to be done by him in accordance with the stipulations of said 
contract, and shall save harmless from, and indemnify the 
District of Columbia from, any and all claims delays, suits, 
costs, charges, damages, counsel fees, judgments and de¬ 
crees, to which the said District may be subjected on account 
of any infringement of letters-patent or copyrights by him 
at any time, or on account of any accident to persons, prop¬ 
erty or premises, after the commencement of the 
2 work and prior to its completion and acceptance, and 
pay the same, and will promptly make payments to 
all persons supplying him with labor and materials in the 
prosecution of the work provided for, in said contract, and 
will in every respect fully comply with the provisions and 
requirements of said contract then this obligation to be 
void; otherwise to remain in full force and virtue.” 

That thereafter, the use plaintiff, Massaponax Sand & 
Gravel Corporation, did, commencing on the 22nd day of 
July, 1933, furnish and supply the defendant, Roy D. 
Schlegel, with certain materials, sand and gravel, which 
said materials were used in the furtherance of said job, 
the contract for which being entered into by and between 
the said Roy D. Schlegel and the said District of Columbia, 
on Juty 8, 1933; said materials being more particularly 
described and set forth in a bill of particulars, hereto an¬ 
nexed and hereby made a part hereof; that the reasonable 
and agreed value of said materials is $2,616.45; said use 
plaintiff further avers that final settlement on said contract 
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was made by the said District of Columbia on December 
13, 1933; and the plaintiff further says that thereafter the 
said Roy D. Schlegel and the said Continental Qasualty 
Company, in breach of the conditions aforesaid, |writing 
obligatory, did fail and do continue to fail to pay the said 
sum to the Massaponax Sand & Gravel Corporation, to the 
damage of the said Massaponax Sand & Gravel Corpora¬ 
tion in the sum of $2,616.45. 

WHEREFORE, the plaintiff brings this suit and claims 
the sum or $2,616.45, and judgment therefor, for the use 
and benefit of said Massaponax Sand & Gravel Corporation, 
with interest at the rate of six per cent per annum from 

., besides the costs of this suit. 

A. EUGENE BECK 
Attorney for Plaintiff 
Massaponax Sand <& Gravel 
Corporation . 

No Objection to the filing of this amended declaration 

KAHL K. SPRIGGS 
Attorney for Defendant 
Continental Casualty Company 

Let this amended declaration be filed 

JESSE C ADKINS 

Justice 

6 Order Permitting Invention of North American 

Cement Corporation 

Filed December -7 1934 

*#***##*## 

Upon petition of North American Cement Corporation 
for leave to intervene in this cause, and proper caijse hav¬ 
ing been shown, it is by the Court this 7th day of Decem¬ 
ber, 1934 

ADJUDGED, ORDERED AND DECREED that North 
American Cement Corporation be, and it hereby is, granted 
leave to intervene as a party plaintiff in this cause, 2 nd that 
the petition of North American Cement Corporation! be con¬ 
sidered as a statement of the petitioner’s claim without fil¬ 
ing of any further statement or other pleading in th£ cause. 

PEYTON GORDON 

Jkstice 
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7 Petition of North American Cement Corporation 

for Leave to Intervene 

' Filed December -7 1934 

******** 

Comes now North American Cement Corporation, a cor¬ 
poration organized and doing business under the laws of 
the Statk of Delaware, and petitions this court for leave to 
intervene in the above entitled cause as a party plaintiff, 
and as grounds for the relief sought respectfully shows to 
the Court: 

1 . Petitioner is a corporation organized and existing 
under and by virtue of the laws of the State of Delaware; 

2 . Upon information and belief, on or about the 8th day 
of July', 1933, said Roy D. Schlegel, trading as R. D. 
Schlegel Company, and the District of Columbia entered 
into a contract whereby the said Roy D. Schlegel, described 
in said contract as the party of the second part, for himself, 
his executors and administrators, agreed with the District 
of Columbia, described in the said contract as the party of 
the first part, for the consideration hereinafter more fully 
described, and under the penalties of a certain bond, more 
fully described hereinafter, to furnish all necessary labor 
and material, except as otherwise provided in said contract, 
and in a good, firm and substantial manner, in strict accor¬ 
dance with the special provisions and schedule of prices 

attached to said contract, and standard specifications 

8 of the District of Columbia Highway Department for 
pavements, streets and alley improvements, etc., is¬ 
sue of 1932, on file in the office of the Engineer Commis¬ 
sioner of the District of Columbia, all of which were made 
a part of said contract, execute the following described 
work, to wit: Construct cement concrete sidewalks in such 
streets, avenues, etc., in the District of Columbia, and in 
such order, as may be directed by the Director of High¬ 
ways of the District of Columbia, and guarantee said work 
and keep same in repair in accordance with the provisions 
of paragraph sixty-four (64) of said standard specifica¬ 
tions, for the prices set opposite the several items of said 
schedule of prices respectively. Attached to said contract 
were certain special provisions and the schedule of prices, 
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both of which were referred to in said contract, bub which 
are not material to the present suit. 

3. Upon information and belief, on or about the 6th day 
of July, 1933, the said Roy D. Schlegel, of Bethesda, Mary¬ 
land, trading as R. D. Schlegel Company, as principal, and 
the defendant, Continental Casualty Company, as surety, 
executed and delivered to the District of Columbia & bond, 

I * 

which provided that said Roy D. Schlegel, trading ajs R. D. 
Schlegel Company, and said Continental Casualty Company 
are held and firmly bound unto the District of Columbia in 
the sum of Thirty-one Thousand Dollars ($31,000) lawful 
money of the United States, to be paid to the said pistrict 
of Columbia, for which payment well and truly to b^ made, 
and said Roy D. Schlegel and Continental Casualty Com¬ 
pany, and each of them, bound themselves, and each of their 
heirs, executors and administrators, successors and assigns, 
jointly and severally, the conditions of said obligation being 
such that, whereas, the said principal entered into the said 
contract with the District of Columbia, the terms o:: which 
are hereinbefore fully set forth, if the said Roy D. Schlegel 
should strictly and faithfully perform, to the satisfaction 
and acceptance of the Commissioners of the District of Co¬ 
lumbia, the work to be done by him in accordance with the 
stipulations of said contract, and save harmless from, and 
indemnify the District of Columbia from, any and all claims, 
delays, suits, costs, charges, damages, counsel fees, judg¬ 
ments and decrees to which said District might be sub¬ 
jected on account of any infringement of letters-patent or 
copyrights by him at any time, or on account of aify acci¬ 
dent to persons, or damage to property or premises, 
9 after the commencement of the work, and prior to its 
completion and acceptance, and pay the sai^ie, and 
would promptly make payments to all persons subplying 
him with labor and material in the prosecution of the work 
provided for in said contract, and would in every respect 
fully comply with the provisions and requirements of said 
contract, then said obligation was to be void, otherwise to 
remain in full force and virtue. 

4 . Upon information and belief, that Roy D. Schlegel, 
trading as R. D. Schlegel Company, entered upon the per¬ 
formance of the said contract between him and the District 
of Columbia, and furnished all the labor and material and 
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performed all the obligations placed upon him by said con¬ 
tract to the satisfaction of the District of Columbia, and 
that thereafter, and on a date more than six months prior 
to the date hereof, and less than one year prior to the date 
hereof, said contract was completed and final settlement 
thereof was made by the District of Columbia. 

5. That between July 22, 1933, and November 25, 1933, 
both dates inclusive, at the special instance and request of 
Potomac Builders Supply Company, the said North Ameri¬ 
can Cement Corporation sold, shipped and delivered to Po¬ 
tomac Builders Supply Company, in the District of Colum¬ 
bia, a large amount of cement, to wit: 6138-3/4 barrels of 
said corporation’s brand of cement known as * 4 Security 
Cement”, and 54 barrels of said corporation’s brand of 
cement known as “Blue Streak Cement”, as will more fully 
appear in detail in the Particulars of Demand which accom¬ 
panies this Petition and the Affidavit of Merit filed in this 
suit, and the contents of which are incorporated herein and 
made a part hereof; that the said Potomac Builders Supply 
Company agreed to pay said North American Cement Cor¬ 
poration the sum of Two Dollars and Thirty-four Cents 
($2.34) for each barrel of said brand known as “Security 
Cement”, or a total of Fourteen Thousand Three Hundred 
and Sixty-four Dollars and Sixty-eight Cents ($14,364.68) 
for said brand known as “Security Cement”, and Two Dol¬ 
lars and Eighty-four Cents ($2.84) for each barrel of said 
brand of cement known as “Blue Streak Cement”, or a 
total of One Hundred and Fifty-three Dollars and Thirty- 
six Cents ($153.36) for said brand known as “Blue Streak 
Cement”; that the total amount which said Potomac 
Builders Supply Company agreed to pay for all of said 
cement was Fourteen Thousand Five Hundred and 
10 Eighteen Dollars and Four Cents ($14,518.04), which 
amount was reasonable and usual, that said Potomac 
Builders Supply Company is entitled to credit against said 
amount the following sums, to wit: the sum of Two Thou¬ 
sand Five Hundred and Seventy-six Dollars and Eighteen 
Cents ($2,576.18) as freight on said cement, the sum of 
Five Thousand Eight Hundred and Ninety-seven Dollars 
and Fourteen Cents ($5,897.14) as cash paid on account, the 
sum of Three Hundred and Thirty-seven Dollars and Sev¬ 
enty-one Cents ($337.71) as cash discount allowed, and the 
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sum of One Thousand Seven Hundred and Seventy-one 
Dollars and Twenty-four Cents ($1,771.24) as bags re¬ 
turned, or a total credit of Ten Thousand Five Hundred and 
Eighty-two Dollars and Twenty-seven Cents ($10,582.27); 
that the said Potomac Builders Supply Company promised 
to pay for the cement delivered to it the said sum of Four¬ 
teen Thousand Five Hundred and Eighteen Dollars and 
Four Cents ($14,518.04), less the deductions hereinbefore 
specified; that although often demanded, no part of said 
sum, except as hereinbefore indicated, has been paid to the 
plaintiff, that there is now due and owing to the petitioner 
for said cement the sum of Three Thousand Nine Hundred 
and Thirty-five Dollars and Seventy-seven Cents ($3,- 
935.77), with interest thereon from November 2$, 1933. 

6 . That said Potomac Builders Supply Compand delivered 
all of said cement to aforesaid Roy D. Schlegel, trading as 
R. D. Schlegel Company, who was then engaged in the per¬ 
formance of the aforementioned and described contract be¬ 
tween him and the District of Columbia, and said cement 
was used in the prosecution of the work provided for in 
said contract between Roy D. Schlegel, trading as R. D. 
Schlegel Company, and the District of Columbia. 

7. Petitioner attaches to this petition its Affidavit of Merit 
and Particulars of Demand, which it prays be incorporated 
in and made part of this petition. 

WHEREFORE, petitioner prays that: 

1. The Court enter its order permitting this petitioner to 
intervene as a party plaintiff in this cause; 

2. This Court issue its summons to be served upon the 
defendants, commanding them to appear and answer make 
to this petition. 

3. This Court permit this petition to be considered peti- 
- tioner’s declaration and statement of claim in the 

11 cause, without the following of further statement of 
its claim. 

4. Judgment be entered in favor of petitioner anft against 
the defendants in the sum of Three Thousand Nine Hun¬ 
dred and Thirty-five Dollars and Seventy-seven Cents ($3,- 
935.77), with interest from November 25, 1933, besides the 
costs of this suit. 
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5. Petitioner be granted such other and further relief as 
to the Court may seem meet and just. 

DEAN HILL STANLEY 
Attorney for North American 
Cement Corporation , Inter¬ 
venor. 

TILSON, FRODEL, STANLEY & McCUEN, 

Shoreham Building, 

Washington, D. C. 

(Here follow photostats marked pages 12, 13, and 14) 

15 Demurrer by Defendant Continental Casualty Com¬ 
pany to Intervening Petition of North Amer¬ 
ican Cement Corporation. 

Filed January 18 1935 

******** 

The defendant Continental Casualty Company says the 
intervening petition filed herein by North American Cement 
Corporation is bad in substance. 

ELLIS, FERGUSON & HOUGHTON 
WOODSON P. HOUGHTON 
By KAHL K. SPRIGGS 

Attorneys for Defendant , 
Continental Casualty Company. 

Among the matters of law to be argued in support of the 
foregoing demurrer are the following: 

1 . The facts stated in said intervening petition fail to 
constitute a cause of action. 

2. The intervenor North American Cement Corporation, 
as shown by the facts stated in said intervening petition, has 
no capacity and is without right to sue. 

3. The cause of action alleged to exist in favor of the fore¬ 
going intervenor arises solely by virtue of an Act of Con¬ 
gress, approved July 7,1932 (47 Stat. 608, Section 47, Title 
20, Supplement I to D. C. Code of 1929) entitled “An Act 
to requite a contractor to whom is awarded any contract 
for public buildings or other public works or for repairs or 
improvements thereon, for the District of Columbia to give 
bond iof the faithful performance of the contract, for the 
protection of persons furnishing labor and materials, and 
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Date 
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PARTICULARS OF DEMAND" 

* 

No. Bags 
Security Cement 


July 


Aug. 


22 

65 

24 

63 

25 

13 

29 

87 

31 

210 

1 

239 

2 

224 

3 

180 

4 

96 

5 

132 

7 

290 

8 

194 

9 

227 

10 

162 

12 

174 

15 

271 

16 

268 

17 

349 

18 

439 

19 

258 

25 

227 

26 

184 

28 . 

181 

29 

245 

30 

318 12 
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No. Bags 
Blue Streak 






Scut 

* 


Cct. 


&OY. 


1 

2 

5 

6 

7 

8 
9 
3 

11 

12 

13 

18 

19 

20 
21 
22 
23 

25 

26 

27 

28 

29 

30 
2 

3 

4 

5 

6 
7 

16 

17 

18 

19 

20 
21 

23 

24 

25 

26 

27 

28 
9 

10 

11 

12 

30 

31 
2 
1 

3 

4 

7 

8 
Q 

10 

11 

13 

18 


securi t.v 

233 
338 
232 
338 
443 
412 
231 
19 
517 
. 260 
51 
389 
341 
363 
454 
517 

•300 

384 

221 

242 
324 

71 

370 

361 

261 

123 

270 

151 

338 

305 

255 

171 

326 

243 
161 

88 

226 

516 

73 

578 

31*2 

454 

292 

192 

474 

6 

377 

255 

399 

338 

321 

295 

280 

125 

353 

431 

244 

257 13 


Blue Streak 


10 

119 

26 

8 


38 


15 






Date 


No. Bags 

1933 


Security 

Nov. • 

19 

315 


20 

386 


21 

446 


22 

426 


23 

355 


24 

357 


25 

344 


TOTAL BAGS 
TOTAL BARBELS 


24,555 

6,138-3/4 


6,133.75 Bbls. Security Cement <9 2.34 
54. 11 Blue Streak <9 2.84 

TOTAL- 


jo. Bags 
slue Streak 


216 

54 

$ 14,364.68 
153.36 
$ 14,518.04 


Less Freight - - - - $ 2,576.18 

Le3S Beg Credits - 1,771.24 

Less Cash Discount Allowed- . 337.71 

Less Cash Received- - - 5.897.14 

BALANCE DUE-: 

With interest from November 25, 1933, and costs 

feOGfc DEAN HILL STANLEY 


10.582.27 
$ 3,935.77 


Attorney for North American 
Cement Corporation, Inter- 
venor 
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for other purposes,” under and by which no cause of action 
exists in favor of such intervenor as North American Ce¬ 
ment Corporation herein appears to be; nor can any action 
be maintained thereunder by the foregoing intervenor. 

18 Memorandum 

Filed February 12 1935 

******** 

In U. S. For the Use of Hill v American Surety 200 
U. S. 197 and Mankin v U. S. 215 U. S. 503, the use plaintiffs 
performed work for or furnished materials to forrfral sub¬ 
contractors. In this case the use plaintiffs sold ceknent to 
the Potomac Builders & Supply Company, which in turn 
delivered the cement to the original contractor who used it 
in the performance of his contract. It is not allegd that the 
Supply Company had entered into a formal contract that 
it would furnish the cement. 

But the language used by the Supreme Court in the cases 
above mentioned is broad enough to cover the facts of this 
case. 

Therefore the demurrer is overruled. 

February 12 1935 

JESSE C. ADKINS 

J ustice 

19 Supreme Court of the District of Columbia 


Tuesday, February 12, 1935. 

Session resumed pursuant to adjournment, Hon. JESSE 

C. ADKINS, Justice, presiding. 
******** 

Upon consideration of the demurrer of the defendant 
Continental Casualty Co., filed herein, to the intervening 
petition of North American Cement Corporation, it is or¬ 
dered that said demurrer be, and the same is hereby over¬ 
ruled. 

Memorandum 

February 14—1936. 

Motion of defendant, Continental Casualty Company for 
reconsideration of decision overruling demurrer to inter¬ 
vening petition. 
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20 Memorandum on Motion for Reconsideration etc. 

Filed February 26 1935 

******** 

I have examined the motion for reconsideration of the de¬ 
cision overruling the demurrer to the intervening petition 
and the memorandum filed in response thereto. 

In my view it is not material in this case whether the 
Potomac Builders Supply Company is in fact materialman 
or contractor. In my opinion the statute involved in this 
case covers the materials supplied under the circumstances 
set forth in the intervening petition. 

Therefore I will adhere to the ruling heretofore an¬ 
nounced. 


Februarv 26 1935 

y 

i 


JESSE C. ADKINS 

Justice 


21 Plea of Defendant Continental Casualty Company to 
Intervening Petition of North American 
Cement Corporation . 

' Filed March 23 1935 

******** 


Comes now Continental Casualty Company, a corpora¬ 
tion organized and existing under the laws of the State of 
Indiana, one of the defendants herein, by its attorneys, Ellis, 
Ferguson & Houghton, and for plea to the intervening peti¬ 
tion filed herein by North American Cement Corporation, 
admits execution of the bond dated on, to-wit, July 6, 1933, 
mentioned in said intervening petition; admits execution of 
the contract referred to in said intervening petition, dated 
July 8, 1933, between the District of Columbia and the de¬ 
fendant Rov D. Schlegel, trading as R. D. Schlegel Com¬ 
pany, for the construction of certain cement sidewalks in 
the District of Columbia; admits completion of the forego¬ 
ing contract, that final settlement thereof between the Dis¬ 
trict of Columbia and said Roy D. Schlegel, trading as R. D. 
Schlegel Company, was had on, to-wit, December 13, 1933, 
and that no suit has been brought by the District of Colum¬ 
bia on said bond. 

This defendant denies, however, the foregoing intervenor 
furnished or supplied any material, namely, cement, which 
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was used in the prosecution of the work provided for 
22 in the contract mentioned in the said interverning pe¬ 
tition of North American Cement Corporation as 
having been entered into between the said defendant Roy 
D. Sehlegel, trading as R. D. Schlegel Company, and the 
District of Columbia for the construction of certain cement 
sidewalks; and, accordingly, this defendant denies i: is in¬ 
debted to the said intervenor North American Cement Cor¬ 
poration in the sum of Thirty-nine Hundred Thirty-five and 
Seventy-seven Hundredths Dollars ($3935.77), as alleged in 
its said intervening petition, or any part thereof. 

WHEREFORE, this defendant denies it is indebted to 
said intervenor North American Cement Corporation in 
any sum or sums whatsoever, as alleged in its said inter¬ 
vening petition, and prays judgment accordingly. 


ELLIS, FERGUSON & HOUGHTON 
WOODSON P. HOUGHTON 
By KAHL K. SPRIGGS, 

Attorneys for defendant 
Continental Casualty Company. 

Memoranda 

April 11—1936. 

Joinder of Issue of Intervener, Note of Issue,—filed. 

April 20—1936. 

Jury sworn and respited. 

April 21—1936. 

Trial resumed and jury respited from day to day, i;o, and 
including April 27, 1936. 

23 Supreme Court of the District of Columbia 


Tuesday, April 28, 1936. 


Session resumed pursuant to adjournment, Hon. JAMES 
M. PROCTOR, Justice, presiding. 
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Come again the parties hereto, in manner as aforesaid, 
and the same jury that was respited yesterday, and there¬ 
upon, after this cause is further heard the defendants move 
for a directed verdict which is overruled, whereupon, the 
defendahts offer no testimony and the plaintiff moves for a 
directed verdict which is submitted to the Court; thereupon, 
the jury is respited sine die. 


Wednesday, April 29, 1936. 

Session resumed pursuant to adjournment, Hon. JAMES 
M. PROCTOR, Justice, presiding. 

**####** 

Come again the parties hereto, in manner as aforesaid, 
and the same jury that was respited yesterday, whereupon, 
plaintiff’s motion for a directed verdict is hereby granted, 
and thereupon, this cause is given to the jury in charge and 
they upon their oath say they find for the plaintiff, District 
of Columbia to the use of Massaponax Sand and Gravel 
Corporation, as against the defendant, Continental Cas¬ 
ualty Company, in the sum of One Thousand Three Hun¬ 
dred Thirty-seven Dollars and Thirty-one Cents ($1337.31), 
bv the direction of the Court; and thev sav they further 
find for the intervenor, North American Cement Corpora¬ 
tion, as against the defendant, Continental Casualty Com¬ 
pany, in the sum of Three Thousand Nine Hundred and 
Thirty-five Dollars and Seventy-seven Cents ($3935.77). 

Memoranda 

May 4—1936. 

Motion for new trial—filed. 

May 14—1936. 

Motion for new trial continued to May 29—1936. 


Thursday, May 21, 1936. 


Session resumed pursuant to adjournment, Hon. JAMES 
M. PROCTOR, Justice, presiding. 


# # # * 


* * * 
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Upon consideration of the motion of defendant, Conti¬ 
nental Casualty Company, filed herein, for a new trial, it is 
ordered that said motion be, and the same is hereby over¬ 
ruled, and judgment on the verdict in this cause is ordered. 

Wherefore, it is considered that plaintiff recover of de¬ 
fendant, Continental Casualty Company, the sum of 
24 One Thousand Three Hundred Thirty-seven Dollars 
and Thirty-one Cents ($1337.31), together with costs 
of suit to be taxed by the clerk and have execution thereof. 

Further, it is considered that North American Cement 
Corporation, intervenor, recover of defendant Continental 
Casualty Company, the sum of Three Thousand Nine 
Hundred Thirty-five Dollars and Seventy-seven Cents 
($3935.77), together with costs of suit to be taxed by the 
clerk and have execution thereof. 

From the foregoing judgment the defendant, Continen¬ 
tal Casualty Company, by its attorneys of record, ifi open 
Court, notes an appeal to the United States Court of Ap¬ 
peals for the District of Columbia; whereupon, an under¬ 
taking to act as a supersedeas bond is hereby fixed in the 
sum of Six Thousand Five Hundred Dollars ($6500.00), 
and a further undertaking to act as a cost bond is hereby 
fixed in the sum of One Hundred Dollars ($100.00) with 
leave to deposit Fifty Dollars ($50.00) cash with the clerk 
in lieu thereof. 

And from the foregoing judgment the plaintiff, Massa- 
ponax Sand and Gravel Corporation, by its attorneys of 
record, in open Court, notes an appeal to the United States 
Court of Appeals for the District of Columbia; whereupon, 
an undertaking to act as a cost bond is hereby fixed in the 
sum of One Hundred Dollars ($100.00) with leave to deposit 
Fifty Dollars ($50.00) cash with the clerk in lieu thereof. 

Memorandum 

June 8—1936. 

Supersedeas Undertaking of Continental Casualty Com¬ 
pany, $6500.00—approved and filed. 
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25 1 Assignment of Errors 

Filed September 22 1936 

*#**##** 

In the above entitled cause, the Court erred: 

1. In overruling the demurrer of defendant, Continental 
Casualty Company, to the intervening petition of North 
American Cement Corporation, by its order of February 
11,1935. 

2. In not sustaining the demurrer of defendant, Conti¬ 
nental Casualty Company, to intervenor’s petition of North 
American Cement Corporation for one or more of the 
grounds set forth in said demurrer, the said grounds being 
made a part of this assignment as if specifically herein set 
forth. 

3. In not sustaining the motion of defendant, Continental 
Casualty Company, for a directed verdict in its favor as 
to the claim of intervenor, North American Cement Corpo¬ 
ration, on opening statement to the jury by intervenor’s 
counsel. 

4. In overruling the motion by defendant, Continental 
Casualty Company, for a directed verdict in its favor as to 
the claim of the intervenor, North American Cement Corpo¬ 
ration, upon one or more of the grounds stated in the mo¬ 
tion, at the close of the evidence in chief adduced by said 
intervenor. 

5. In not sustaining the motion by defendant Continental 
Casualty Company for a directed verdict in its favor as to 

the claim of the intervenor, North American Cement 

26 Corporation, at the close of the evidence in chief ad¬ 
duced by said intervenor, upon one or more of the 

grounds stated in the motion. 

6. In granting the motion by intervenor, North American 
Cement Corporation, for a directed verdict in its favor. 

7. In not overruling the motion by intervenor, North 
American Cement Corporation, for a directed verdict in its 
favor. 

8. In holding that the intervenor, North American Ce¬ 
ment Corporation, upon the evidence adduced by it was af¬ 
forded a right of recovery under the terms of the bond and 
statute pursuant to which intervenor’s action was brought. 

9. In sustaining the method of apportionment or re-allo- 
cation of credits used by intervenor on Potomac Builders 
Supply Company and Lake Stone Company accounts. 
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10. In failing to hold that the credits appearing on Lake 
Stone Company account (intervenor’s Exhibit 14 and 14a) 
should be applied to the earliest debits on such account. 

11. In directing a verdict in favor of intervenor North 
American Cement Corporation and against defendant, Con¬ 
tinental Casualty Company, in the principal amount of 
$3,935.77. 

12. In not submitting the evidence adduced in behalf of 
intervenor North American Cement Corporation under ap¬ 
propriate instructions to the jury for their consideration. 

13. In admitting in evidence over objection of Continen¬ 
tal Casualty Company on ground stated, contract between 
Potomac Builders Supply Company and Intervenor, styled 
Intervenor’s Exhibit “1”. 

14. In admitting in evidence over objection of defendant 
on ground stated, contract between Intervenor and Pbtomac 
Builders Supply Company, styled Intervenor’s Exhibit 

« 

15. In permitting witness Roy Adkins to testify for in¬ 
tervenor over objection of Continental Casualty Com- 

27 pany on ground stated as to why intervenor pro¬ 
ceeded to sell cement ‘ 4 through” Potomac Builders 
Supply Company. 

16. In permitting witness Roy Adkins to testify over ob¬ 
jection of defendant, Continental Casualty Company, on 
grounds stated as to the general policy of intervenor in sell¬ 
ing cement 6 ‘through” a dealer. 

17. In admitting over objection of defendant, Continental 
Casualty Company, on grounds stated, paragraphs 2, 3, 4, 
5, 6 and 7, and each of them, of the Statement of Admitted 
Facts. 

18. And in other respects apparent as of record. 


ELLIS, HOUGHTON & ELLIS 
By KAHL K. SPRIGGS, 

Attorneys for Continental 
Casualty Company. 

Service of copy of the foregoing assignment of errors is 
hereby acknowledged, this 21st day of September, 1936. 

TILSON, STANLEY & McCUEN 
By DEAN HILL STANLEY 

Attorneys for North Afnerican 
Cement Corporation. 
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28 Memoranda 

August 19-1936. 

Proposed Bill of Exceptions and notice—filed. 

August 24—1936. 

Order of United States Court of Appeals extending time 
to file transcript of record to and including October 1, 1936. 


District Court of the United States for the 
District of Columbia 

Saturday, September 26, 1936. 

Session resumed pursuant to adjournment, Hon. JAMES 
M. PBOCTOR, Justice, presiding. 

******** 

Come now the parties hereto by their respective attor¬ 
neys of record, and thereupon, the defendant, Continental 
Casualty Company, a corporation, by its attorneys present 
to the Court its Bill of Exceptions taken at the trial of this 
cause, and heretofore submitted herein, and prays that the 
same be signed and made of record, nunc pro tunc, which is 
hereby accordingly done. 


29 i Designation of Record 

Filed June 22 1936 

******** 

Comes now Continental Casualty Company, a corpora¬ 
tion, appellant in the above entitled cause, and designates 
the parts of the record which it desires to have included in 
the transcript, and requests the Clerk of the Court to in¬ 
clude the following in said transcript of record: 

1. Amended declaration and bill of particulars of use- 
plaintiff, Massaponax Sand and Gravel Corporation. 

2. Plea of Continental Casualty Company to amended 
declaration of said use-plaintiff. 

3. Memorandum of issue joined by Massaponax Sand and 
Gravel Corporation on plea of Continental Casualty Com¬ 
pany. 
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rniling 


Febru- 


terven- 


4. Order of intervention, intervening petition, and bill of 
particulars of North American Cement Corporation. 

5. Demurrer of Continental Casualty Company to inter¬ 
vening petition of North American Cement Corporation. 

6. Memorandum of Justice Jesse C. Adkins ove 
said demurrer. 

7. Minute entry of order overruling said demurred. 

8. Memorandum motion for reconsideration of decision 
overruling said demurrer. 

9. Memorandum of Justice Jesse C. Adkins on motion for 
reconsideration of decision on said demurrer, dated 
ary 26,1935. 

10. Plea of Continental Casualty Company to iij 
ing petition of North American Cement Corporation. 

11. Memorandum of issue joined by North American Ce¬ 
ment Corporation on plea of Continental Casualty Com¬ 
pany. 

12. Memorandum jury sworn and respited April 20, 

1936. ■ [ 

30 13. Memorandum trial resumed and jury j-espited 

April 21, 1936. 

14. Memorandum jury respited April 22 and A 
1936. 

15. Memorandum trial resumed and jury respited April 
27,1936. 

16. Minute entry of order overruling motion bV Conti¬ 
nental Casualty Company for directed verdict and jury res¬ 
pited April 28, 1936 (minutes 92, page 113). 

17. Minute entry of verdict by direction of Cou 
29, 1936 (minutes 92, page 116). 

18. Memorandum of motion for new trial filed 
1936. 

19. Memorandum time to submit motion for n^w trial 
extended to May 21, 1936. 

20. Minute entry of order overruling motion for new trial 
made May 21,1936. 

21. Judgment entered in favor of Massaponax Sand and 

Gravel Corporation and intervenor, North American Ce¬ 
ment Corporation, May 21, 1936, and appeal notec^ thereon 
by Continental Casualty Company. j 

22 Memorandum undertaking on appeal fixed bj Court. 

23 Memorandum undertaking to act as supersedeas filed 
by Continental Casualty Company June 8, 1936. 


pril 23, 


rt April 
May 4, 
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24 Assignment of errors. 

25 Bill of exceptions. 

26 This designation. 

ELLIS, HOUGHTON & ELLIS 
WOODSON P. HOUGHTON 
I By KAHL K. SPRIGGS,— 

Attorneys for Continental 
i Casualty Company. 

Service of copy of the foregoing designation of record is 
hereby acknowledged, this 22 day of June, 1936. 

BRANDENBURG AND BRANDENBURG 
! by THOMAS S JACKSON 

Attorneys for Massaponax Sand 
and Gravel Corporation. 

DEAN HILL STANLEY 
By M. A. M. 

Attorney for inlervenor, North 
American Cement Corporation. 

31 District Court of the United States for the 

District of Columbia 

United States of America, 

District of Columbia, ss: 

I, CHARLES E. STEWART, Clerk of the District Court 
of the United States for the District of Columbia, hereby 
certify the foregoing pages numbered from 1 to 30, both in¬ 
clusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of 
which is made part of this transcript, in cause No. 84842 at 
Law, wherein District of Columbia to the use of Massapo¬ 
nax Sand and Gravel Corporation, a Corporation, is Plain¬ 
tiff and Roy D. Schlegel, trading as R. D. Schlegel Com¬ 
pany, et al., are Defendants, as the same remains upon the 
files and of record in said Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 29th day of September, 1936. 

' C. E. STEWART, 

(Seal) Clerk. 



NORTH AMERICAN CEMENT CORPORATION. 


23 


32 Endorsed: United States Court of Appeals fyr the 
District of Columbia Filed Sep 30 1936 Moncure 
Burke Clerk 

In the District Court of the United States for the 

District of Columbia 

Law No. 84842. 

District of Columbia, to the use of Massaponax Sand 
and Gravel Corporation, a corporation; North Amer¬ 
ican Cement Corporation, a corporation, Intervenor, 
Plaintiffs , 

vs. 

Roy D. Schlegel, trading as R. D. Schlegel Company, and 
Continental Casualty Company, a corporation, De¬ 
fendants. 

Bill of Exceptions 

Be it remembered that at the trial of this cause before Mr. 
Justice James M. Proctor and a jury duly impaneled and 
sworn to try the issues herein, which began on April 20, 
1936, and was concluded on the 29th day of April, 1936, the 
following proceedings were had: 

Dean Hill Stanley, Esq., in his opening statement to the 
jury on behalf of Intervenor, North American Cement Cor¬ 
poration, a corporation, stated that on or about the 8th day 
of July, 1933, contract referred to in intervening petition 
was entered into between Roy D. Schlegel and the District 
of Columbia, under which Schlegel was to construct cement 
concrete sidewalks in the District and in such order as may 
be directed by the Director of Highways; that Schlegel pro¬ 
ceeded to execute the contract, and the District accepted the 
work, and final settlement occurred between him aijd the 
District; that the defendant Continental Casualty Company 
was the surety on the bond given by Schlegel and ijn suit 
here guaranteeing payment of labor and material Claims 
arising in prosecution of the work; that the intervenor 
North American Cement Corporation claimed in its inter¬ 
vening petition it furnished Schlegel, and there was used 
in the prosecution of the work provided for by Schlegel ? s 
contract with the District, 6,138*4 barrels of cement known 
as Security cement, and 54 barrels of a brand known as Blue 
Streak cement; that a large portion of the purchase price 
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of the cement agreed upon was not paid, and there is due 
upon the purchase price the sum of $3,935.77, with interest 
from November 25, 1933; that this cement was sold by the 
intervenor to Potomac Builders Supply Company under 
contract for resale to Schlegel for use in the laying of the 
pavement; that Schlegel got the cement and used it, and 
that the intervenor was not paid the balance claimed to be 
due on the contract; that final settlement was made 
33 on December 13, 1933; that if intervenor showed it 
furnished cement which was used in Schlegel’s con¬ 
tract with the District and that there was due on the pur¬ 
chase price which was agreed upon a balance of $3,935.77, 
it would ask for a verdict for the amount claimed in inter¬ 
vening petition. 

Whereupon defendant Continental Casualty Company 
moved that a verdict be directed for it as to the claim of the 
intervenor North American Cement Corporation, on the 
ground that, as disclosed by the opening statement of facts, 
the intervenor was without right and capacity to sue within 
the meaning of the bond and statute pursuant to which the 
action was brought, and that the intervenor was too remote 
to come within the protection of the bond. The court over¬ 
ruled this motion without prejudice to its renewal after 
close of intervenor ’s testimony in chief, to which action of 
the court defendant duly excepted. 

The evidence in chief concerning claim of use-plaintiff, 
Massaponax Sand and Gravel Corporation, was first pre¬ 
sented! During the course of the presentation of that evi¬ 
dence, however, intervenor, North American Cement Cor- i 
poration, without objection and by permission of the Court, 
to sustain the issues on its part, called Harold F. Clemmer 
as witness for it, who testified as follows: ' 

That he is Engineer of Materials for the District of Co¬ 
lumbia, and his duties are to inspect all materials going into 
contracts for construction, including construction of pave¬ 
ments in the District; that when a contract with the District 
is let for pavement construction, his department notifies the 
contractor of the obligation regarding inspection of mate¬ 
rials, and calls the contractor’s attention to the fact that he 
must use Bureau of Standards tested cement, which requires 
28 days for testing, and asks contractor to inform depart¬ 
ment of brand of cement intended to be used. When this 
information is supplied, the department notifies Bureau of 
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Standards to release the required amount of cement and on 
receipt of the shipment, department’s inspectors break the 
seal placed there by Bureau of Standards inspector at mill, 
and follow through checking cement directly to contractor, 
furnishing him tickets certifying cement is Bureau of 
Standards tested cement and in the quantity stated on 
ticket; that this supervision was exercised by the depart¬ 
ment in the contract of Schlegel with the District, No. 
34 11,649, and contract between Lake Stone Company, 

a corporation, and the District, known as “ patchwork 
contract”, designated No. 11,648. 

Letter on Lake Stone Company, Inc. stationery, Concrete 
Contractors, Bethesda, Md., dated June 23, 1933, addressed 
to Engineer of Tests and Materials, District Building, 
Washington, D. C., signed by R. D. Schlegel Company, by 
R. D. Schlegel stating that Schlegel would use sand and 
gravel from Massaponax Sand and Gravel Company, 15th 
& H Sts., N. E., and Security and Blue Streak brands of 
cement manufactured by North American Cement Corpora¬ 
tion, to be shipped to him in car lots to 15th & H Sts. N. E., 
was introduced in evidence marked plaintiff’s Exhibit “C” 
without objection, after being identified by witness as hav¬ 
ing been received by his Department on June 24, 1933; wit¬ 
ness further testified that prior to receipt of Exhibit “C” 
he had written Schlegel a form letter which is sent as soon 
as contract is given by the District of Columbia, asking 
Schlegel what materials were to be used in this contract that 
he had for paving; witness further testified that after re¬ 
ceiving the above letter he arranged for inspection of the 
materials furnished. Copy of letter dated July 6, 1933, 
from witness as Engineer of Materials to U. S. Bureau of 
Standards, requesting the latter to arrange to release for 
the Department’s account 6500 barrels of seven-day Bureau 
of Standards tested Security cement, advising that cement 
would be used on contract No. 11,649 by R. D. Schlegel, and 
would be consigned to Massaponax Sand and Gravel Com¬ 
pany siding was introduced as plaintiff’s Exhibit “D” 
without objection, after being identified by the witness as 
having been written by him, and the original sent to the 
addressee. 

Witness further testified that Bureau of Standards, upon 
request for release of goods, notifies all inspectors at mill 
from which cement is to be shipped to carry on the inspec- 
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tion, and when inspected and tested, cement is put on cars, 
inspectors place a Bureau of Standards seal on the car and 
notify District Materials Department of the shipment, car 
number and destination, and the Engineer of Materials in¬ 
spectors remove the seal; that the Engineer of Materials in¬ 
spectors on the Schlegel contract were stationed at Massa- 
ponax Sand and Gravel warehouse and that the inspectors 
follow the cement from the car into the bin or into the ware¬ 
house, checking the amount thereof and as the inspectors 
allow any of it to be sent out on the projects, they 
35 keep track of it, so they are able to follow through 
and identify that cement as having received Bureau 
of Standards tests; that the inspector at the warehouse fur¬ 
nishes a ticket signed by him to the driver of the truck haul¬ 
ing the cement, showing the amount of cement placed there¬ 
in; that three copies of the ticket are made, one of which the 
inspector at the warehouse retains, and the other is given 
to the truck driver, and ordinarily the jobber is given one, 
that the tickets the inspector retains are forwarded each 
day from the field inspector to our laboratory headquarters, 
and from such tickets the total amount of cement used on 
the project is assembled; that his Department notifies the 
inspectors on particular contracts as to what brand of 
cement is to be used and instructions are that onlv that 
brand may be used, unless special permission is given to 
the contrary; that a list of contracts, together with brands 
of cement allocated to each contract in approximate amount 
asked for release is made up by his Department and sent to 
the inspectors in the field for information and guidance. 
Witness then identified such list dated May, 1933, with the 
heading 4 ‘Division of Materials, Highway Department, D. 
C., Contracts Let”, showing among other things, under 
contracts let May 25th, 1933, “2nd Sidewalks, R. D. 
Schlegel, 11649, Security 6,500,” which witness testified was 
sent to the field inspectors in the regular course of business 
and which would authorize inspectors to accept only Secu¬ 
rity cement in amount of 6500 bbls. List was then intro¬ 
duced in evidence as plaintiff’s Exhibit “H”. Witness fur¬ 
ther testified that the manufacturer of the Security cement 
mentioned in the exhibit was the intervenor, North Ameri¬ 
can Cement Corporation; that the same procedure was fol¬ 
lowed with respect to the Lake Stone contract, No. 11,648, 
as was followed with the Schegel contract No. 11,649. Wit- 
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ness then properly identified book described as 4 4 Standard 
Specifications for Pavements, Streets and Alley Improve¬ 
ments and Work Incidental thereto’’ issued bv the District 
of Columbia, Department of Highways, 1936, Paragraph 69, 
Div. 1, Section 1 of which was introduced in evidence with¬ 
out objection, and is as follows: 

4 4 The contractor shall furnish a uniform materials 
36 order. This materials order shall be of the form 
specified and designated by the enginer, and shall be 
filled out completely by the contractor or his authorized 
agent, and signed by the District materials inspector. A 
materials order shall accompany each load of materials 
from the issuing point to the job, and shall be delivered with 
the material by the driver to the inspector on the job. One 
copy shall be retained by the inspector at the issuing point 
of the marerials.” 

The witness then identified certain tickets, which he pro¬ 
duced from his Department under a subpoena duces tecum 
issued by the intervenor. Witness testified if it appeared 
from the tickets they covered contracts 11648 and 11649, 
they would be the right tickets for the Schlegel and Lake 
Stone contracts; that one of the two carbon copies of these 
tickets made as aforesaid was given to truck driver and 
the construction inspector on the construction work takes 
the one carbon copy from the truck driver and at the end 
of a given period forwards them to the main office so that 
the carbon copies delivered may be checked against the 
originals which the field inspector forwards to the main 
office to make sure the material which left the warehouse is 
used on the particular project for which it is assigned; that 
the inspectors on the site of the construction work are in¬ 
structed to accept any load of mixed concrete only if the 
truck driver produces a ticket that has been signed by the 
Materials Inspector. The tickets identified by the witness 
are those hereinafter described as Intervenor’s Exhibits 
44 7” and 44 8”. 

Next the intervenor, North American Cement Corpora¬ 
tion, further to sustain the issues on its part, called Roy 
Adkins as a witness for it, who testified as follows: That he 
is and had been for five years employed by North American 
Cement Corporation, and was its District Sales Manager 
between January 1, 1933, and January 1, 1934; that his 
duties were to contact buyers of cement and to sell cement. 
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Over the objections of defendant on tbe ground of immate¬ 
riality, contract between Potomac Builders Supply Com¬ 
pany and North American Cement Corporation, the authen¬ 
ticity, execution and delivery of which, however, were ad¬ 
mitted by defendant, was introduced as intervcnor’s Ex¬ 
hibit 44 1”, to which the defendant duly noted an exception. 

Exhibit “I” consists of a printed foi •m of intervenor, 

37 the substance of the Exhibit being as follows: 

Specific Work—Special Quotation 

Baltimore, Md. 7/6/33 

Potomac Builders Supply Co., 

3233 K Street, N. W. 

Washington, D. C. 

Subject to all the terms, conditions and limitations on both 
sides hereof, we, as Seller, quote you, as Buyer, on North 
American Portland Cement in carloads, 
per standard barrel in 4 cloth sacks (sacks returnable—see 
other side) 

per standard barrel in 4 paper sacks. 

per standard barrel in bulk without package 

F. 0. B. Cars Washington, D. C. 

Deliveries bv rail to be in carload lots 
All shipments to be made according to requirements of the 
work prior to 7/1/34 but not in excess of ( ) barrels in 

any calendar month. This quotation covers the entire and 
actual quantity (notwithstanding it is estimated by Buyer 
at—6,000—barrels) which the Buyer shall furnish or use 
exclusively for the following described work: 

(Typed in) For resale to R. D. Schlegel, Bethesda, Mary¬ 
land contractor for the construction of concrete sidewalks 
in Washington, 22,000 sq. yds. 

Seller will credit Buyer with freight charges prepaid on 
cloth sacks taken under this contract when same are re¬ 
turned empty to Sellers nearest plant. Bags may be re¬ 
turned freight collect. 

Net cash in thirty (30) days, ten cents (10c) per barrel 
discount if paid in full in fifteen (15) days from date of in¬ 
voice, providing there are no past due invoices. Payments 
to be made in cash funds at Seller’s office without any deduc¬ 
tion unless Buyer has Seller’s credit memorandum. 

This quotation is void if not accepted by the Buyer 

38 within fifteen (15) days from date hereof. 
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This quotation is submitted in duplicate. If accept¬ 
able, Buyer will sign acceptance and return both Copies to 
Seller, and when approved in writing by an Executive of 
Seller, it will constitute a contract. 

NORTH AMERICAN CEMENT CORPORATION 

By V. J. LAWLER 

Southern Sales Manager 

Approved July 15, 1933 

By THOMAS J. HART 

Vice-President 

Accepted July 12, 1933 

We (I) hereby accept the price, terms and all t|ie condi¬ 
tions and limitations on both sides hereof and ag*r<jc to take 
the cement herein specified. 

POTOMAC BUILDERS SUPPLY 

Buyer 

By THOMAS G. GULICK 

39 Witness testified that he secured the signir 
hibit “1” with Potomac Builders Supply 
and had it forwarded to home office for approval a 
ture; that witness knew North American Cement 
tion proceeded to make deliveries under Exhibit 4 
approximately July 1, 1933, at its mill in Security 


g of Ex- 


jompany 
nd signa- 
Corpora- 
fl” from 
Station, 

Hagerstown, Maryland; that deliveries were madji to Lake 

to Poto- 
ke Stone 


Stone Company; that invoices were at first made 
mac Builders Supply Company, and later on to L< 
Company; that cement was consigned to the siding of Mas- 
saponax Sand and Gravel Corporation, 15th and H Sts. 
N. E. Over objection of defendant Continental Casual Com¬ 
pany on ground of immateralitv, witness was permitted to 
testify that he knew the purpose for which cement was to be 
used at time contract (meaning Intervenor’s Exhibit “1”) 
was entered into, and that it was for the R. D. Schlegel 
sidewalk contract, to which defendant duly noted an ex¬ 
ception. Over objection of defendant on ground of imma- 
terialitv, another contract between North American Cement 
Corporation and Potomac Builders Supply Company was 
offered and received in evidence, marked Intervepor’s Ex¬ 
hibit “2”, to which defendant duly noted an exception. Ex¬ 


hibit 44 2" consists of a printed form of intervenor 


precisely 
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similar to Exhibit “1” likewise addressed to Potomac 
Builders Supply Company, dated April 27, 1933, the sub¬ 
stance of which is that North American Cement Corpora¬ 
tion agrees to sell and deliver to Potomac Builders Supply 
Company fifteen thousand barrels more or less of cement 
for the same prices as those mentioned in Exhibit “1”, with 
the following words typewritten in the printed form; “for 
resale to Lake Stone Company to be used in repairing con¬ 
crete roadwavs in the District of Columbia. This covers 
fiscal year requirements for the District of Columbia for 
patch work on streets as designated on which bids were re¬ 
ceived April 26.” Exhibit “2” was approved and accepted 
May 9, 1933 by Potomac Builders Supply Company and 
approved by intervenor May 12, 1933. 

Witness testified that he secured signature of In- 
40 tervenor’s Exhibit “2” by Potomac Builders Supply 
Company and sent it to home office for approval; 
that shipments were made on contract from July 1, 1933, to 
some time in February, 1934, and were consigned to Lake 
Stone Company, the invoices at first being made to Potomac 
Builders Supply Company and later on to Lake Stone Com¬ 
pany; that no distinction was made in the shipping under 
the Lake Stone and Schlegel contracts, and that it all was 
consigned to Lake Stone Company. The following then 
occurred: 

(By Mr. Stanley on direct examination.) 

Q. Do you know why it was that the American Cement 
Corporation proceeded to sell this cement for that purpose 
through the Potomac Builders Supply Company ? 

Mr. Spriggs (Counsel for defendant Continental Casualty 
Company). I object. It is immaterial why they did it. 

Mr. Stanley. I asked him if he knew. 

Mr. Spriggs. Here is the contract entered into. It speaks 
for itself. And the reasons that they had for doing business 
in a certain way are wholly immaterial. The question is 
what was 1 done. That is all we are concerned with here; 
what was done and what action was taken under these con¬ 
tracts. What reason they had in their minds for doing cer¬ 
tain things is wholly immaterial. 

The Court. Of course the effort is made, I assume, to 
show that this was simply a method to supply Schlegel with 
this material. 
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Mr. Stanley. Exactly, your Honor. 

The Court. Under the particular contract. 

Mr. Stanley. Yes. I can not, of course, dump this whole 
case in here at once. I have got to go along a step at a time. 

Mr. Spriggs. That is perfectly all right, but this is not 
a step at all. It is not even connected with a step. 

The Court. I am inclined to think that they may explain 
why they took this round-about course to effect a sale for 
the Schlegel contract. I will permit it. 

Mr. Spriggs. Exception, if your Honor please. 

Mr. Stanley. May the question be read, if yoiir Honor 
please ? 

The question was again read to witness, whereupon the 
following occurred: 

Mr. Houghton (Counsel for defendant Continental 
Casualty Company). If your Honor please, that 
41 calls for a conclusion. It is not admissible. There 
is no testimony here that they sold this cement to 
Schlegel. It is simply a contract with the Lake Stone Com¬ 
pany and a contract with the Potomac Builders Supply 
Company. 

The Court. There is evidence to show from his own testi- 

monv that material under this contract was delivered first 
•/ 

through the Potomac Builders Supply Company arjd finally 
directly to the Schlegel contract. 

Mr. Houghton. Not directly to the Schlegel contract. 

The Court. Not directly to the Schlegel contract; to 
Fifteenth and H Streets, invoiced directly. 

Mr. Houghton. That is, to the Builders Supply Company 
and then the Lake Stone Company. The name “Schlegel” 
was not in it except by inference, in the contract. 

The Court. Of course eventually they have g|>t to go 
farther, but as Mr. Stanley says, you can not ptove the 
whole case by one witness. I will permit it. 

Mr. Houghton. Exception. 

The Court. He (witness) is the gentleman, I understand, 
who negotiated these contracts. And if he knows by reason 
of his direct dealings for his conpany with these other com¬ 
panies why it was done in this way, he may say so. 

The question was again read to witness, who answered: 
4 ‘It is our policy to sell contractors through building supply 
dealers.” Immediately the following occurred: 

Mr. Houghton. I object to that, if your Honoi^ please. 
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It is not a question of policy here. Here is the contract 
between the North American Cement Company and the 
Lake Stone Company and Potomac Builders Supply Com¬ 
pany. Title passed to that cement. It is not a question of 
what it was to be used for. All this testimony is thoroughly 
immaterial. 

The Court. Yes, but yet it is explanatory of reasons, as I 
say, for taking what is apparently a round-about method of 
selling to the Lake Stone or Schlegel for these particular 
contracts. I think it might be explained. 

By the Court: 

•/ 

Q. Do you mean to say, Mr. Adkins, that this was pur¬ 
suant to a general policy of yours to sell all supplies 
42 through a supply company? A. That is right, sir. 

The Court. If that is the case I think it may stand. 
Mr. Houghton. Note an exception, please. 

The witness further testified that the invoices later on 
were addressed to Lake Stone Company because Potomac 
Builders Supply Company was then operating under a cred¬ 
itor’s committee, and the committee came to North Ameri¬ 
can Cement Corporation and requested that it bill cement 
direct to Lake Stone Company; that he personally made the 
arrangement to bill the cement to Lake Stone Company; 
during the entire period the freight bills of lading were 
made out to Lake Stone Company at 15th and H Streets, 
Northeast, and the cement was receipted for by Lake Stone 
Company because the cement was being shipped at a dif¬ 
ferent destination than the dealer’s warehouse. It was be¬ 
ing shipped to the contractor, where be expected to use it; 
that all cement was shipped to 15th & H Sts., N. E.; that 
the intervenor did not have a warehouse at that place; that 
part of 'the cement so shipped was handled out of the car 
direct, and the car stored in the W. B. & A. warehouse as a 
matter of convenience, and in order to keep a supply on 
hand; that in the year 1933 intervenor had no other than the 
foregoing contracts with the Potomac Builders Supply 
Company which related to the Schlegel or the Lake Stone 
contracts; that no difference in price was made between the 
bills sent direct to Potomac Builders Supply Company and 
those later sent to Lake Stone Company; that when arrange¬ 
ment was made to bill Lake Stone Company direct for the 
cement,' arrangement was also made among Potomac Build- 
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ers Supply Company, the Intervenor,* and Lake Stone Com¬ 
pany, that the Lake Stone Company should pay for the 
cement. Witness was then asked the following question by 
counsel for intervenor: 

Q. Was there any arrangement under that agreement 
(meaning the foregoing arrangement among Potomac 
Builders Supply Company, intervenor Lake Stoiie Com¬ 
pany) to alter the provisions of intervenor’s Exhibit 1, 
which provided that you were to supply to Potomac 
Builders Supply Company 6,000 barrels (cement) for re¬ 
sale to R. D. Schlegel ? And the witness answered, No, sir. 

On cross examination witness testified tlm book- 
43 keeping records relating to Intervenor’s Exhibits 
1 and 2 were kept in Hagerstown office, and that wit¬ 
ness was not in the Hagerstown office, and that fie knew 
Schlegel in 1933. 

On redirect examination over objection of defendant on 
the grounds of immateriality, and as not being within the 
scope of cross examination, witness was asked if he dis¬ 
cussed with Mr. Schlegel at any time the furnishing of this 
cement for use on his contract, and witness was permitted 
to testify that he did, to which defendant duly noted excep¬ 
tion, and that lie discussed it with him at the time i;he con¬ 
tract was awarded by the District; that he approached 
Schlegel to get him to use his brand of cement; that Schlegel 
said he was going to leave the buying up to Lake Stone 
Company, and that he (Schlegel) would be glad t3 say a 
good word for witness to Lake Stone Company. The fol¬ 
lowing questions were then asked by counsel for Intervenor, 
and the following answers of the witness were given: 

Q. Did you tell him (Schlegel) at any time that ycu could 
sell this (cement) to him direct? A. No, sir. 

Q. What did you tell him? A. I told him that we would 
have to sell it through a dealer, and I was merely^-I told 
him that he would have to get his prices from th<^ dealer 
and that I was merely asking him to favor our b^and of 
cement. 

Further to sustain the issues on its part, intervenok called 
Thomas S. Gulick as witness for it, who testified as follows: 

That he is, and was in 1933, Vice-President of the Poto¬ 
mac Builders Supply Company. Witness identified a docu¬ 
ment as contract between the Supply Company and S chlegel 
for sale of cement, and as having been signed by witness; 
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whereupon document was introduced in evidence as Inter- 
venor’s Exhibit “3”. Material portion of this exhibit is as 
follows: 

44 Potomac Builders Supply Co,, Inc, 

Washington, D. C. 


July 7th, 1933 

Mr. R. D. Schlegel, Bethesda, Md. 

Dear Sir: 

We are pleased to furnish you Portland cement for the 
requirements of the job of Patching D. C. Sidewalks, as 
follows— 

Portland cement in Cloth, car load lots f. o. b. cars @ 
$2.36 per bbl. 

Portland cement in Paper, car load lots f. o. b. cars @ 
$2.14 per bbl. 

Portland cement in Bulk, car load lots f. o. b. cars @ 
$1.91 per bbl. 

The above prices are subject to a cash discount of 10c 
per barrel for payment within fifteen days from date of 
invoice. 

If cement in cloth bags is used we will allow you a credit 
of 10c for each bag returned in good condition. 


Yours very truly, 


Accepted 

R. D. SCHLEGEL 


THOMAS G. GULICK 

Vice-President. 


Payment of the invoices for the above cement guaranteed. 
Lake Stone Company, by J. W. WISNER, Vice-President. ’ ’ 

Witness testified that he was familiar with intervenor’s 
Exhibit “1”. Witness was then asked the following ques¬ 
tions by counsel for Intervenor, and made the following 
answers: 

Q. Was there any relationship between the cement which 
it was provided that you would purchase from the North 
American Cement Corporation pursuant to Intervenor’s 
Exhibit 1 and the cement which you agreed to deliver to 
Schlegel under the contract which has just been offered in 
evidence? A. It was all shipped to Lake Stone Company 
for the R. D. Schlegel job. 
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Q. Do the two contracts have reference to the same 
cement? A. Some of the same cement, yes. 

Q. Will you state why it was that you had that consigned 
to the Lake Stone Company? A. We would not ex- 
45 tend our credit to R. D. Schlegel. 

Witness further testified on direct examination 
that in the beginning the invoices for the cement were made 
out to Potomac Builders Supply Company and later on 
changed; that Potomac Builders Supply Company was go¬ 
ing through a creditors extension agreement at |he time, 
and it could not carry North American Cement Corpora¬ 
tion account because it was taking up too much of their 
working capital for freight. Witness then produced a paper 
which was introduced in evidence without objection as in- 
tervenor’s Exhibit “4”, the material portion of which is 
as follows: 

“ POTOMAC BUILDERS SUPPLY COMPAjNY 
3233 K Street, N.W., Washington, D. C. 

May 9th, 1933 

Lake Stone Company, Bethesda, Maryland. 

Gentlemen:-Attention Mr. J. W. Wisner, Vice President: 

We will furnish you Portland or Blue Streak Cement, 
approximately 15,000 barrels for your work repairing road¬ 
ways, for the life of the job, July 1st, 1933 to June 30th, 
1934, as follows— 

Portland Cement in Cloth, car load lots f. o. b. cars @ 
$2.36 per bbl. 

Portland Cement in Paper, car load lots f. o. b. cars @ 
$2.11 per bbl. 

Portland Cement in Bulk, car load lots f. o. b. cars @ 
$1.91 per bbl. 

Blue Streak Cement in Cloth, car load lots f. o. b. cars @ 
$3.11 per bbl. 

Blue Streak Cement in Paper, car load lots f. o. p. ears @ 
$2.86 per bbl. j 

Blue Streak Cement in Bulk, car load lots f. o. ty. cars @ 
$2.66 per bbl. 

The above prices are subject to a cash discount df 10c per 
barrel for payment within fifteen days from date of invoice. 
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If cement in cloth is used we will allow you a credit of 
10c for each sack returned in good condition. 

Yours very truly 

THOS. S. GULICK, 

Vice President 

Approved contingent on award 
LAKE STONE CO., By J. W. WISNER, V. P. 

Thereupon, further to sustain the issues on its part, inter- 
venor offered stipulation of counsel which (omitting cap¬ 
tion) is as follows: 

46 “ Statement of Admitted Facts 

In the above styled cause North American Cement Cor¬ 
poration, intervenor, by its attorneys, and Continental Cas¬ 
ualty Company, defendant, by its attorneys, hereby agree 
that for the purposes of the trial the following facts are 
admitted to be true, with the understanding, however, that 
either party reserves the right to object to the admissibility 
of any of the facts herein agreed to on the ground that the 
same are immaterial or irrevelant, and with the further 
understanding that either of the parties may introduce at 

the trial evidence of anv additional material or relevant 

* 

facts. The following facts are, therefore, admitted to be 
true, subject to the above reservations: 

1. That North American Cement Corporation is a cor¬ 
poration organized and existing under the laws of the State 
of Delaware. 

2. That the attached seventy-eight (78) original bills of 
lading ahd the two (2) original bills of lading, of which 
copies are likewise attached, were, respectively, written, 
signed, or executed, and delivered as they purport, respec¬ 
tively, to have been. 

3. That the aforesaid bills of lading cover shipments be¬ 
tween June 29, 1933, and March 19, 1934, both dates inclu¬ 
sive, of eighteen thousand three hundred fifty-three (18,353) 
barrels of cement designated by intervenor’s brand name of 
‘ Security ’, North American Cement Corporation being the 
consignor, Hagerstown, Maryland, being the point of 
origin, and Lake Stone Company, Fifteenth and H Streets, 
Northeast, Washington, D. C., being the consignee. 

4. That the original eighty (80) freight way-bills, of which 
the attached are copies, were, respectively, written, signed, 
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or executed, and delivered as they purport, respectively, to 
have been, and show receipts by Lake Stone Company for 
the cement involved and payments by Lake Stone Company 
of the freight thereon. 

5. That the attached eleven (11) delivery receipts were 
written, signed, or executed as they purport, respectively, 
to have been. That said delivery receipts cover deliveries 

on August 10, 1933, of one hundred forty (143) bags 
47 of cement designated by intervenor’s brand name 
of “Blue Streak’’ from intervenor’s Washington 
warehouse to Potomac Builders Supply Company, Fi fteenth 
and H Streets, Northeast, Washington, D. C., and ddliveries 
between August 30,1933, and November 10, 1933, both dates 
inclusive, of five hundred twenty (520) bags of cement 
designated by intervenor’s brand name of “Security” and 
One hundred ninety-six (196) bags of cement designated by 
intervenor’s brand name of “Blue Streak” from inter¬ 
venor’s Washington warehouse to Lake Stone Company, 
Fifteenth and H Streets, Northeast, Washington, D. C. 

6. That the attached fifteen (15) copies of invoices 
directed for account of Potomac Builders Supply Company 
and stating that the material referred to therein is con¬ 
signed to Lake Stone Company, Fifteenth and H Streets, 
Northeast, Washington, D. C., and the attached sixty-nine 
(69) copies of invoices directed for account of Lake Stone 
Company and stating that the material referred to therein 
is consigned to Lake Stone Company, Fifteenth and H 
Streets, Northeast, Washington, D. C., are true copies of 
originals, respectively, written, signed, or executed as they 
purport, respectively, to have been. 

7. That the material referred to in the freight v|ay-bills 
mentioned in paragraph four and in the invoices mentioned 
in paragraph six is the same material covered by the bills 
of lading mentioned in paragraph two hereof. 

8. That the two documents hereto attached dated April 
27, 1933, and July 6, 1933, bearing the names of North 
American Cement Corporation, and Potomac Builders 
Supply Company, were respectively, written, signed, or 
executed as they purport, respectively, to have been. 

North American Cement Corporation, intervenor, and 
Continental Casualty Company, defendant, by their attor¬ 
neys have signed the foregoing statement of admitted facts 
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with the reservations therein stated, this 5th day of No¬ 
vember, 1935. ’ ’ 

Stipulation is signed for intervenor and defendant 
48 Continental Casualty Company by their respective 
counsel. The documents referred to in the foregoing 
stipulation are not included in the record because the stipu¬ 
lation includes all material facts shown bv said documents 
except the additional fact that the bills of lading referred 
to in Paragraph 2 were all made out to and directed to Lake 
Stone Company. The first fifteen (15) invoices mentioned 
in paragraph 6 of the foregoing stipulation began June 29, 
1933, and ended with August 8, 1933, both inclusive, and 
each invoice was in amount of $439.59, or an aggregate of 
$6,593.85. The subsequent sixty-nine (69) invoices men¬ 
tioned in said paragraph 6 began with August 11, 1933 and 
ended with March 19, 1934, both inclusive. 

Defendant objected to paragraphs 2, 3, 4, 5, 6 and 7 upon 
the ground that the facts stated therein in said paragraphs 
and each of them were immaterial and irrelevant. The 
court admitted the stipulation subject to proof that the ma¬ 
terial for which claim was being made was delivered to 
Schlegel and went into that particular contract, and that 
it was admissible as a circumstance tending to show differ¬ 
entiation between the Lake Stone and Schlegel lines of 
shipment, and to explain circuitous method of providing for 
the supply of the cement, to which the defendant duly noted 
an exception. 

Without objection, further to sustain the issues on its 
part, intervenor introduced certified copy of contract and 
bond between Schlegel and District of Columbia, marked 
plaintiff’s Exhibit “M’’, the material portion of which is as 
follows: 

4 4 No. 11649 : 

THIS CONTRACT Made and concluded this 8th day of 
July, in the year of our Lord, one thousand nine hundred 
and” thirty-three, by and between the District of Columbia, 
a municipal corporation, of the first part, and Roy D. 
Schlegel of Bethesda, Maryland, trading as R. D. Schlegel 
Company, of the second part. 

WITNESSETH, That the said party of the second part, 
for himself, his executors and administrators has agreed 
and by these presents does agree, with the said party of the 
first part, for the consideration hereinafter mentioned 
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49 and contained, and under the penalty expressed 
in a bond hereunto annexed, to furnish all nec¬ 
essary labor and material except as otherwise herein 
provided, and in a good, firm, and substantial manner, in 
strict accordance with the special provisions and schedule 
of prices hereunto attached, and Standard Specifications of 
the District of Columbia Highway Department for Pave¬ 
ments, Street and Alley Improvements, etc., issue of 1932, 
on file in the Office of the Engineer Commissioner of the 
District of Columbia, all of which are made parts of this 
contract, execute the following-described work, to-wit: 

Construct cement concrete sidewalks in such streets, ave¬ 
nues, etc., in the District of Columbia, and in such order, 
as may be directed by the Director of Highways of the Dis¬ 
trict of Columbia, and guarantee said work and kee ? same 
in repair in accordance with the provisions of paragraph 
sixty-four of said Standard Specifications, for the prices 
set opposite the several items of said schedule of prices, 
respectively. 

AND IT IS FURTHER AGREED THAT the party of 
the second part shall receive payment for the performance 
of the aforesaid work by checks of the Disbursing Ofpcer of 
the District of Columbia, in accordance with the provisions 
of paragraphs seventy-one and seventy-two of said Stand¬ 
ard Specifications.” 

The above contract was duly signed on behalf of the Dis¬ 
trict of Columbia and by Roy D. Schlegel trading as R. D. 
Schlegel and Company. 

(BOND) 

“KNOW ALL MEN BY THESE PRESENTS THAT 
WE, Roy D. Schlegel of Bethesda, Maryland, tracing as 
R. D. Schlegel Company, as principal, and CONTINEN¬ 
TAL CASUALTY COMPANY as surety are held and 
firmly bound unto the District of Columbia in the sum of 
thirty-one thousand dollars ($31,000) lawful money of the 
United States of America, to be paid to the said Dis trict of 
Columbia, for which payment well and truly to be made, 
we and each of us do bind ourselves, and each, of ouj' heirs, 
executors and administrators, successors and Assigns, 
jointly and severally, firmly by these presents. 

Sealed with our seal. Dated this 6th day of Jul^, A. D. 
one thousand, nine hundred and thirty-three. 
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WHEREAS, The above bounden Roy D. Schlegel 
50 is the successful bidder for furnishing the District 
of Columbia all necessarv labor and materials and 
for executing the following described work in a good, firm, 
and substantial manner, and in strict accordance with the 
terms, conditions, and provisions of a contract hereto an¬ 
nexed, to wit: 

Constructing cement concrete sidewalks in such streets, 
avenues, etc., in the District of Columbia, and guaranteeing 
said work and keeping in repair, as more fully set forth in 
said contract, and on the conditions and for the considera¬ 
tion in the foregoing contract mentioned and contained, or 
referred to therein: 

NOW, THEREFORE, The conditions of the foregoing 
obligations are such that if the said Roy D. Schlegel shall 
strictly and faithfully perform, to the satisfaction and ac¬ 
ceptance of the Commissioners of the District of Columbia, 
the work to be done by him in accordance with the stipula¬ 
tions of said contract, and shall save harmless from, and 
indemnify the District of Columbia from, any and all 
claims, delays, suits, costs, charges, damages, counsel fees, 
judgments and decrees to which said District may be sub¬ 
jected on account of any infringement of letters-patent, or 
copyrights by him at any time, or on account of any acci¬ 
dent to persons, or damage to property or premises, after 
the commencement of the work, and prior to its completion 
and acceptance, and pay the same, and will promptly make 
payments to all persons supplying him with labor and ma¬ 
terial in the prosecution of the work provided for in said 
contract, and will in every respect fully comply with the 
provisions and requirements of said contract, then this 
obligation to be void; otherwise to remain in full force and 
virtue.” 

The bond was duly signed by Roy D. Schlegel trading as 
R. D. Schlegel Company and defendant Continental Cas¬ 
ualty Company, and approved by the Commissioners. 

Without objection, further to sustain the issues on its 
part, intervenor introduced certified copy of contract and 
bond between Lake Stone Company and District of Colum¬ 
bia, dated June 28,1933, marked invervenor’s Exhibit “5”. 
This contract, No. 11648, similar in form to the Schlegel 
contract, provided that Lake Stone Company should 
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51 make repairs to cement concrete roadway and alley 
pavements with cement concrete in highways and 
alleys as directed by the Director of Highways of the Dis¬ 
trict of Columbia, and the bond attached to the Lake Stone 
contract was similar in form to the Schlegel bond, and was 
signed by Lake Stone Company and the United States Cas¬ 
ualty Company as surety, and approved by the District. 

Intervenor next called as a witness on its behalf, Roy D. 
Schlegel, who testified as follows: That he is one of the 
parties to the contract, No. 11649, with the District of Co¬ 
lumbia; that he had a working arrangement with Lake 
Stone Company under which he supervised the outside con¬ 
struction work on both the Lake Stone Company and his 
own contract; employed foremen, cement finishers, etc., 
organized the equipment to haul materials to the job; saw 
that concrete was placed where directed by Mr. Smoot, who 
had charge of work for the District; and generally to at¬ 
tend to the outside details of the work; that in addition 
under the arrangement he was to furnish the majority of 
the equipment and Lake Stone Company was to finance 
the equipment and payrolls on both contracts with the Dis¬ 
trict; that all moneys and checks received from the District 
as payments on both contracts were to be turned bver, and 
were turned over, to Lake Stone Company, whicfi was to 
handle all disbursements of payrolls and the disbursement 
of payments for such material bills as were to be p^id. Wit¬ 
ness had nothing to do with how bills were paid ^nd never 
saw the books or the check book at all. Checks from the 
District in payment under both contracts are made out in 
the case of his (Schlegel’s contract to Roy D. Schlegel, 
trading as R. D. Schlegel Company and in the case of the 
Lake Stone Company contract to Lake Stone Company. He 
(Schlegel) endorsed checks made out to him over to Lake 
Stone Company and under his arrangement with the Lake 
Stone Company, payments for materials were to be made 
out of funds received from the District; that the District 
of Columbia was not notified of this arrangement but knew 
he was interested in the Lake Stone Company contract; that 
payments for materials on both contracts were to be made 
and were made by Lake Stone Company; that he went every 
morning to the plant, which was located in the yard of Mas- 
saponax Sand and Gravel Corporation, 15th and }I Streets, 
Northeast, because they were purchasing sand ahd gravel 
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from it; that cement was brought in this yard in car load 
lots so all materials would be at one focal point; that 
52 about 85% of the material was hauled in mixer trucks 
and the rest mixed at the plant and transported in 
open dump trucks to the job; that the mixer trucks after re¬ 
ceiving the materials proceeded to whatever location they 
were directed by the chief inspector for the District, Mr. 
Morgan; or else by Mr. Smoot; that there were many loca¬ 
tions where cement was to be laid and they sometimes varied 
from day to day; that the cement for the Schlegel and Lake 
Stone Company contracts came from the warehouse at the 
plant and also out of cars on the siding at the plant; that 
it came from North American Cement Corporation; that 
cement for use on both contracts was taken from the same 
warehouse or car; that the absolute division of the mate¬ 
rials was made on the check of District inspectors; that he 
employed a Mr. Essex to keep the trucks going and to see 
that sufficient cement and materials were on hand; that Mr. 
Essex knew where cement was coming from and would con¬ 
tact North American cement men when cement was needed; 
that Schlegel never instructed anyone to use any other type 
of cement than North American Cement Corporation and to 
his knowledge no other cement was used on both contracts; 
that the mixer type truck would go to the sand and gravel 
bins at the plant and the proper amount of such materials 
as ordered by the District inspectors there present would 
be placed in the truck; that the truck would then pull over 
to warehouse at which there was another District inspector 
and under his supervision proper amount of cement was 
put in truck; the top of mixer would then be sealed and 
locked and the truck would then start to its destination, 
water tank being on truck itself; that his foreman, Mr. 
Johnson, would know about how much concrete would be 
needed for a given location from yardage measurement 
given by District; that cement for both contracts was being 
mixed at the same time; that he signed intervenor’s Exhibit 
“3” between Potomac Builders Supply Company and him; 
that so far as he knew there was no other agreement 
whereby cement was furnished for both contracts than in¬ 
tervenor’s Exhibits “3” and “4”. 

On cross-examination witness testified that he resides in 
Camden, New Jersey, and is employed by a contractor in 
that city; that he appeared to testify in answer to summons 
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issued on behalf of intervenor left at his father’s residence 
in District of Columbia prior to trial; that he was adjudi¬ 
cated bankrupt in the United States District Court 
53 for the District of Virginia in November, 1934; that 
after going to the plant in the morning he then went 
to the various jobs; that cement was being mixed for the 
Lake Stone contract at the plant at the same time it was 
being mixed for his contracts and mxing trucks were leav¬ 
ing simultaneously for the Lake Stone and Schlegel jobs. 

Thomas P. Johnson was next called as a witness for the 
intervenor, who testified as follows: That he is labbr fore¬ 
man for Warren F. Bernizer Company and during tfie year 
1933 was superintendent for Lake Stone Company and R. 
D. Schlegel on their contracts with the District; tjhat his 
duties were to look after the work and see the construction 
went on; that all of his work was done on the streets at the 
sites of the various portions of the contract; that he did not 
know what kind of cement was used under the contracts; 
that concrete came from the plant of Massaponax Sand and 
Gravel Corporation at 15th and H Streets, Northeast; that 
he had no way of knowing the particular load of cement to 
be used on a particular job; that whatever cement came 
from the plant was inspected by District inspectors who 
were on the job with witness, and who would approve the 
cement for dumping. 

Harry M. Rex was next called as a witness for the in¬ 
tervenor, and testified as follows: That he is assistant en¬ 
gineer of materials in charge of building inspectidn; that 
he had general supervision of field inspectors on s4nd and 
gravel, cement issuing points and concrete issuing points; 
in connection with the Schlegel and Lake Stone contracts. 
Witness then identified Plaintiff’s Exhibit “H” as typical 
letter sent to the field inspectors acquainting thebi with 
contract numbers, brand and quantity of cement. Witness 
further testified his instructions to inspectors werd to use 
no cement except the brands called for on the letter; that 
inspectors at the plant fill out materials tickets at the time 
material is loaded at plant, placing thereon contract num¬ 
ber, contractor’s name, and type of material; that the origi¬ 
nal of these tickets is white and the carbon copy is blue; that 
the carbon copy is sent with the load of materials and given 
to the job inspector. The witness then identified what was 
received in evidence in chief of the claim of Massaponax 
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Sand and Gravel Corporation as Plaintiff’s Exhibit “L” 
described as the white material tickets for the Schlegel 
contract. 

Witness testified on cross-examination that he did 
54 not make out the white material tickets identified as 
plaintiff’s Exhibit “L” himself, and did not know 
of his own knowledge whether they were accurate. 

Richard B. Essex was next called as a witness for inter- 
venor and testified that he was employed from July 1, 1933 
to October, 1933 by Schlegel; that during most of the time 
he was at the mixing jfiant to dispatch trucks; that the 
cement used on both contracts was North American Cement 
and was 1 received in box cars; the cement was taken from 
the box cars to the warehouse and in some cases it was 
loaded directly from the box cars to the mixer trucks; that 
the cement was loaded from cars to W. B. & A. warehouse 
and from warehouse larger amount of cement was dumped 
into mixer trucks and taken from there to job; that the Lake 
Stone and Schlegel contracts were run simultaneously and 
that he \vas dispatcher for trucks delivering on both con¬ 
tracts ; that when cement was needed for either contract it 
was taken from the car or warehouse, without distinction. 

Harry Munson was then called as a witness for inter- 
venor and testified that he was an inspector for District at 
the plant at 15th and H Streets, Northeast ; that he was 
there for about six weeks during Schlegel contract; that 
Mr. Bex, previous witness, instructed him to use Security 
cement made by North American Cement Company for 
Schlegel and Lake Stone contracts and that he obeyed these 
instructions at all times; that an original white and carbon 
blue ticket were made up for each load of cement that went 
out, the original being retained and the carbon being sent 
with the truck driver; that the original was turned over to 
office of engineer of materials of the District. Witness then 
identified what was previously identified by witness REX 
as plaintiff’s Exhibit “L”, and stated that he initialed some 
of the white tickets, whereupon intervenor introduced the 
white slips or tickets en bloc and they were received and 
renumbered intervenor’s Exhibit “7”. Intervenor’s Ex¬ 
hibit “7” consisted of numerous white, printed tickets or 
slips, numbered, with handling of B. D. Schlegel on each, 
showing date; D. C. contract no.; location and type of work; 
pounds of sand, gravel, and cement; kind of cement; num- 
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ber cubic yards of concrete; mix; truck no.; initials weigh 
clerk and plant inspector; notation time truck left; and 
space not filled in, however, for notation of time received 
and by whom received. The aggregate number of 
55 barrels of Security cement shown on Intervenor’s 
Exhibit “ 7 ” is 6,138-3/4 and of Blue Streak cement 
54 barrels. 

Homer J. Smith was then called as a witness for inter- 
venor and testified that he was a District inspector during 
1933 and stationed at the plant, 15th and H, N.E.; that he 
received instructions from Mr. Lott and Mr. Bex, his supe¬ 
riors in the Materials Department, to use Security cement 
of North American Cement Corporation on the Schlegel 
job, and that he obeyed those instructions. Witness iden¬ 
tified white slips (Intervenor’s Exhibit £< 7”) and identified 
the initials on some of them as being his own. Witness fur¬ 
ther testified that the tickets for the Lake Stone contract 
which he identified were also issued in part by him; that 
his instructions from his superiors were to use only Secu¬ 
rity cement on the Lake Stone contract; that all of the 


cement he checked off as going into the Lak^ Stone or 
Schlegel contracts went into the mixer for thosel jobs; that 
an original white copy of the tickets was made and the blue 
carbon copy went to the truck driver to be collected on the 
job by the inspector there. The white ticket was turned 
in by witness to the pick-up man from our home office (the 
office of the Engineer of Materials). 

E. L. Maloney was then called as a witness for the in- 
tervenor, and testified that during 1933 he was Inspector 
for the District of Columbia; that he was stationed at the 
plant; that he was not there when the Schlegel contract 
first started but took over the job from somebody else; that 
he used North American cement, Security bran^l, for both 
Lake Stone and Schlegel contracts. Witness thejn identified 
the white material tickets relating to Schlegel contract (In¬ 
tervenor’s Exhibit “7”), and identified his signature on 
one of the Schlegel tickets. Witness then identified certain 
similar tickets relating to Lake Stone contract; tjiat witness 
also inspected sand, gravel and cement that went into Lake 
Stone contract. Whereupon the white material tickets re¬ 
lating to Lake Stone contract were introduced without 
objection en bloc an Intervenor’s Exhibit “8”. Intervenor’s 
Exhibit “8” consisted of numerous white prihted tickets 
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or slips similar to intervenor’s Exhibit “7” except that the 
heading was Lake Stone Company. The aggregate number 
of barrels of Security cement shown on Intervenor’s Ex¬ 
hibit 4 ‘8” between July 22, 1933, and November 25, 1933, 
both dates inclusive, is 6,499 3/4 barrels, and the aggregate 
number of barrels of Blue Streak cement shown on 
56 said Exhibit during same period is S4 barrels. The 
total barrels of Security cement shown on inter¬ 
venor’s Exhibit “8” are 11,483*4 an d the total barrels of 
Blue Streak cement so shown are 239. 

Lloyd D. Smoot was next called as a witness, and tes¬ 
tified that he was Engineer of Designs of District of Colum¬ 
bia Highway Department, and was such in 1933; that he 
was familiar with the Schlegcl contract and had supervision 
of certain inspectors on this contract; that there were in¬ 
spectors and checkers on this contract; the checkers checked 
the material and then had inspectors see that the material 
was properly checked; that instructions to inspectors were 
that only concrete accompanied by a ticket from the Mate¬ 
rials Department consigned to the particular piece of work 
could be used; that such ticket, blue in color, would be de¬ 
livered by the inspectors to the driver of the conveyance 
which brought the concrete to the job; that no concrete was 
accepted at the job except it had the material department’s 
check, also his department knew that it came from the 
Schlegel Company, that was also on the ticket; that witness 
knew part of the concrete from yard of Massaponax Sand 
and Gravel Company; that Mr. Morgan was head inspector 
over all work, Dyer and Boyd were checkers; that the in¬ 
spectors gave the blue tickets to Mr. Morgan, the head in¬ 
spector, as they received them from the truck drivers; that 
Mr. Morgan made a daily report to witness on work done 
on each individual job; that the tickets to a particular job 
were placed in an envelope with report of operation thereon; 
that witness daily visited the job and took the reports which 
were filed in office of witness until the time the measure¬ 
ment sheets were made out for the particular work; that 
the blue tickets were given to him in the field and taken to 
his office; that during rainy days or time of unemployment 
of chain or road men, tickets were added up to see if they 
checked with the yardage as shown in Morgan’s report; 
that on his report which he made to Mr. Joseph C. Elbert 
he recorded the number of cubic yards of concrete that went 
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into each job; that the ingredients going into the concrete 
were checked entirely by the Materials Department; that 
all lie was interested in was in ascertaining number of cubic 
yards of concrete that went into the job; that Mr. Elbert’s 
duty was to check amount of concrete with the ijecessary 
amount of paving to see whether sufficient concrete 
57 went in the job; that the blue tickets were kept some¬ 
times a year or so and are then destroyed^ that he 
did not know where the blue slips on the Schlegel or Lake 
Stone contracts were. Witness then identified measurement 
sheets for Schlegel job as having been made under his 
supervision and signed by him, whereupon the measurement 
sheets were marked as Intervenor’s Exhibit 44 9”. 

On cross-examination, witness testified that he had noth¬ 
ing to do with the white tickets or slips, at all, but they came 
from the office of Engineer of Materials. 

William Lisseck was next called as a witness for inter- 
venor, and testified that he was a clerk in the Highway De¬ 
partment of the District, and from July 1, 1933, to the first 
of December, 1933, his duties were to compute measure¬ 
ments that the inspectors turned in to his office; that reports 
sent in by inspectors took the form of tickets issued from 
their office and the tickets had the measurements of the size 
and repairs that were made by the foremen on the outside; 
that he was not familiar with the Schlegel contract nor did 
he have anything to do with it; that he did the same sort 
of work on other contracts that was done on the Schlegel 
contract with respect to blue tickets, and that when blue 
tickets came in they carried the amount of cubic yards used 
during the day; that the work of witness was to compute the 
measurements and then check those measurements against 
the square yards that the foreman turned in during 1 the day 
as having been laid; that the measurements of a, certain 
depth were supposed to equal the amount of cubic yards 
that the foreman used on that day under the specifications; 
that it was his duty to see the proper amount of concrete 
was placed on the job in accordance with specifications for a 
given number of square yards laid; that he obtained his in¬ 
formation upon which to make such calculation from the 
blue tickets; that he made a daily record of the number of 
square yards that were poured as a result of the foregoing 
measurements; that he kept a record of such daily ijaeasure- 
ments, known as measurement sheets, until the en(l of the 
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month; these records were checked by Mr. Elbert, where¬ 
upon a voucher was made up to pay the contractor, and it 
is the general procedure to check the blue tickets with the 
square yards that were laid. Defendant objected to all the 
testimony of witness Lisseck on the ground that it 
58 was immaterial and that from his own testimony it 
was shown that he did not check the Schlegel job. The 
Court overruled this objection on the ground that it related 
to general practice in line of duty, and was corroborative 
of Mr. Smoot’s testimony, to which defendant duly noted 
exception. 

Homer Hiram Dyer was next called as a witness for the 
intervenor, and testified that he was material checker for 
the District in 1933; that for about a month, when the 
Schlegel contract first started, he worked thereon as in¬ 
spector on the job; that his instructions from superior 
officers were not to permit any concrete to be dumped which 
was not accompanied by a ticket signed by a plant inspector; 
that the ticket was blue in color, and that witness did not 
permit any concrete to be dumped in Schlegel contract un¬ 
accompanied by a blue ticket; that witness later turned over 
blue tickets to Mr. Morgan, inspector. 

William G. Morgan was next called at a witness for inter¬ 
venor, who testified that from July 1, 1933, to about Decem¬ 
ber 1, 1933, he was job inspector for the District on the 
Schlegel contract; that he did not permit any concrete to 
be dumped into the work unless accompanied by a blue 
ticket, which came with the driver from the plant; that he 
turned over these blue tickets in the evening to Mr. Smoot, 
engineer in charge; that he was inspector on the Schlegel 
job from about three weeks after it was started until it was 
finished. 

James W. Boyd was next called as a witness for inter¬ 
venor, to testify that he was checker for the District be¬ 
tween July 1 and December 1, 1933; that he was familiar 
with part of the Schlegel contract; that he did not check the 
concrete which went into the job; that he merely took the 
blue tickets and checked the time when they left the plant 
and the time when they came on the job, and would not 
check any time for a truck except when it had a blue ticket. 

Joseph C. Elbert was next called as a witness for the in¬ 
tervenor, and testified as follows: That he is computing en¬ 
gineer for the District of Columbia; that he is familiar with 
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the Schlegel contract; that lie checked the vouchers for pay¬ 
ment, as far as checking yardage and multiplying it by the 
price bid, and then checking the cement used in that yard¬ 
age; that his duties were to check the measurement sheets 
which Mr. Smoot transmitted, in relation to the yhrdage 
and the bags of cement used to obtain this yardage. 
59 Witness then identified certain documents (Exhibit 
“9”), therefore identified by witness SMOOT, as 
being measurement sheets for the Schlegel contract. Wit¬ 
ness further testified he checked and made a record df each 
individual sheet as to the yardage of concrete poured and 
the bags of cement used; that he checked the vouchers rep¬ 
resenting monthly payments to the contractor to see they 
correspond with measurement sheets; that he checked on 
the measurement sheets the number of bags of cement which 
went into Schlegel contract, and made a record of it. Wit¬ 
ness then produced a document which he testified was his 
personal record made up from the measurement sheets of 
the Schlegel contract, upon which he calculated from the 
cubic yards or square yards of pavement shown on the 
measurement sheets to have been laid on Schlegel contract 
the number of bags of cement which should have gone 
therein; that this record was made in the course of his 
duties and was on the document just identified. Witness 
was then asked how many bags of cement his record showed 
went into the contract. Defendant objected to this question 
on the ground it is merely a calculation from a calculation, 
and was therefore not admissible. The Court overruled this 
objection on the ground that it was corroborative of the 
amount of cement shown on the white material tickets (in¬ 
tervenor’s Exhibit “7”) to which defendant duly noted an 
exception. The witness then answered that his personal 
record showed 24,674 bags of cement to have gone i^ito the 
job, and that the inspector reported 25,027 bags went into 
the job; that such discrepancy between inspector’s records 
and his was usual because it was difficult to lay condrete of 
the exact thickness throughout as called for by specifica¬ 
tions. The intervenor then offered in evidence the measure¬ 
ment sheets, and over objection of the defendant they were 
admitted, to which defendant noted an exception^. The 
measurement sheets became intervenor’s Exhibit “9” 
(erroneously marked “7”, however). This exhibit showed 
that 25,500.58 square yards of concrete were laid by 
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Sehlegel under his contracts; that he was paid in accor¬ 
dance with his contract for this work, and that the last pav¬ 
ing work was done under his contract on November 25,1933. 
Witness further testified that after he approved the voucher, 
he sent it to his superior, L. P. Roberson, Director of High¬ 
ways, in the District Building. Intervenor then offered in 
evidence the personal record of witness heretofore 
60 identified in evidence, to which defendant objected 
on the ground that it was merely a calculation from 
a calculation, and inadmissible, which objection the court 
overruled, and defendant noted an exception. The docu¬ 
ment thereupon was marked intervenor’s Exhibit “10”. 
This exhibit showed 25,500.58 square yards of concrete to 
have been laid by Sehlegel, as well as the number of bags of 
cement (24,674) which his calculation showed should have 
gone into this amount of paving and the bags of cement 
(25,027) which inspectors reported had gone into the job. 

On cross examination, witness testified that the amount 
of the final payment to Sehlegel was $11,092.01, that he re¬ 
ceived $9,000.00 on December 1, 1933, and the net to 
Sehlegel, or final payment, was $1,092.01. 

The intervenor also introduced in evidence without objec¬ 
tion letter from H. F. Clemmer, Engineer of Materials of 
the District of Columbia, dated June 16,1933, to Lake Stone 
Company, Bethesda, Md., requesting that Lake Stone Com¬ 
pany advise source of all materials that were used under 
its contract with the District. Reply to this letter from 
Lake Stone Company dated June 23, 1933, advising that it 
would use gravel from Massaponax Sand and Gravel Cor¬ 
poration and Security and Blue Streak brands of cement 
manufactured by North American Cement Corporation, to 
be shipped in car lots to Lake Stone Company at 15th & H 
Streets, Northeast, also was introduced in evidence by in¬ 
tervenor without objection. Letter from H. F. Clemmer, 
Engineer of Materials, dated July 5, 1933, to Bureau of 
Standards requesting release for the District of 15,000 
barrels of Standards tested Security cement to be shipped 
to Lake Stone Company on repair contract 11648, cement to 
be consigned to Massaponax Sand and Gravel Company 
siding, was also introduced in evidence by intervenor with¬ 
out objection. Memorandum from Division of Materials, 
Highway Department, D. C. dated July 1933, showing re¬ 
pair contracts let April 1933, “ concrete road and alleys, 
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Lake Stone Company, 11648, Security cement, 15,0P0 bar¬ 
rels,’ ’ sent to the field inspectors on Lake Stone contract, 
was also introduced in evidence by intervenor mthout 
objection. This memorandum was similar to plaintiif’s Ex¬ 
hibit 44 H”. 

Paul Edwin Huffier was next called as witness for 
61 the intervenor, who testified as follows: That he is 
plant clerk and service manager for Hagerstown 
Light and Heat Company, and was employed by inter¬ 
venor from 1930 to 1935 as accounts receivable clerk, be¬ 
ing located the first two years in the Hagerstown office and 
when the office was then moved to the plant, he was lo¬ 
cated at Security, Maryland; that he handled all checks 
and all postings including the ledger postings, fitness 
then identified 15 documents as being Potomac Builders 
Supply Company account with intervenor, the account be¬ 
ginning with June 20, 1933 and ending March 19, 1935. 
Witness then identified two other documents as bqing the 


Lake Stone account on intervenor’s ledger, extending 
from August 10, 1933 to March 19, 1934. Witness testified 
the method of posting charges on the ledger sheets by in¬ 
tervenor was from the billing or invoices. Witness was 
then shown the 15 invoices referred to in Paragraph 6 of 
aforesaid stipulation of facts to Potomac Builders Supply 
Company for cement consigned to Lake Stone Company, 
and was also shown intervenor’s Exhibit “6”, the invoices 
to Lake Stone Company. Witness then testified ihe first 
15 invoices to Potomac Builders Supply Company for ce¬ 
ment consigned to Lake Stone Company were enxered in 
the Potomac Builders Supply account, the first of puch in¬ 
voices being entered on June 29, 1933, as a charge in the 
amount of $439.59, and the subsequent fourteen being like¬ 
wise entered on the Potomac Builders Supply account, and 
that the 15 invoices were not entered on Lake Sj;one ac¬ 
count. The witness then viewed the invoices to Laljie Stone 
Company, intervenor’s Exhibit 4 ‘6”, and found th^y were 
all posted on the Lake Stone ledger account. Witness then 
testified there were no other charges on the Lake Stone 
ledger sheet than the ones shown on the Lake Stone in¬ 
voices. Witness was then shown intervenor’s Exhibits “1” 
and 44 2”, and testified that he had never seen these docu¬ 
ments before. Witness further testified that when the 
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checks came in for the various invoices sent out auditing 
tape was attached thereto and the checks stated the in¬ 
voices they were paying and the date, and such credits were 
so marked off on the ledger with appropriate date, and 
likewise posted to the cash received journal. Witness then 
testified that payment was received by intervenor for all 
the fifteen invoices or charges made out to Potomac Build¬ 
ers Supply Company; that down to March 19, 1935, all in¬ 
voices of the Potomac Builders Supply Company ac- 
62 count were paid by it. Whereupon, without objec¬ 
tion, the Potomac Builders Supply Company ledger 
was introduced in evidence as intervenor’s Exhibit “13”. 


Material portion of Intervenor’s Exhibit “13” showed the 
entry, as charges, of the 15 Potomac Builders Supply Com¬ 
pany invoices mentioned in paragraph 6 of aforesaid stip¬ 
ulation, beginning with June 29, 1933 and ending with Au¬ 
gust 8, 1933 in amount of $439.59 each, and entry of an 
equal amount of credits against such charges. The Lake 
Stone Company ledger was introduced in evidence without 


objection as intervenor’s Exhibit “14” and 


“14(a)”. Wit¬ 


ness also testified that on Intervenor’s Exhibit “14” and 


“14(a)”, Lake Stone account, certain cash payments were 
credited, and that they were received from Lake Stone 
Company. 

On cross examination the witness testified that the Po¬ 


tomac Builders Supply Company invoices, fifteen in num¬ 
ber, referred to in paragraph six of the “Statement of Ad¬ 
mitted Facts”, which were charged on the Potomac Build¬ 
ers Supply Company ledger sheet, had all been paid for. 
Witness also testified that in the checks of the Lake Stone 


Company for payments, the invoices they were paying 
were stated; that, for instance, on the Lake Stone ledger 
sheet, the Lake Stone check of September 25 was marked 
as paying the invoices on the account from September 1 
to September 14. Witness testified that the ledger sheet, 
intervenor’s Exhibit “14” and “14(a)” for Lake Stone 
Company, was the first permanent bookkeeping entry of 
the debits and credits shown thereon. Witness further 
testified that the two checks of $594.74 and $30.11 coming 
in from Lake Stone Company and appearing as credits on 
intervehor’s Exhibit “14”, dated August 26 and August 29, 
1933, respectively, were applied to the first three charges 
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on such exhibit of $101.15, $439.59 and $84.11 respectively. 
The following questions were then asked witness and the 
following answers were given: 

By Mr. Spriggs 

Q. When these two checks of $594.74 and $30.11 (refer¬ 
ring to first two credits on Intervenor’s Exhibit “14”) 
came in they were applied, were they not, to the first 
charges on this account? A. The first three charges. 

Q. The first three charges. So that as of August 29,1933 
the charge of August 10, 1933 in the amount of $105.15. 

A. $101.15. 

63 Q. Yes, $101.15—and the charge on August ll, 1933, 

of $439.59, and the further charge on August 11, 
1933, of $84.11 were extinguished? 

Mr. Stanley. I object to that. That is a conclusion. He 
can tell just exactly what he did, I submit, your Honor, 
but to ask him to draw the conclusion whether l^e extin¬ 
guished the obligation to that extent—it may be a Question 
of law which we may want to argue. 

The Court. He said that was a method of doing busi¬ 
ness applying it to these particular charges. 

Mr. Spriggs. Yes. 

Mr. Stanley. He said he credited against particular 
charges when they came in. 

The Court. But he said he did in this case. 

Mr. Stanley. He asked him if he extinguished it. 

The Court. That is a legal question. 

Mr. Stanley. That is a legal question. That is ipv objec¬ 
tion. 

The Court. From his point of view those charges were 
paid. 

By the Court: 


Q. Is that your idea, Mr. Huffer? A. Yes. The three 
charges. 

Q. Those charges were paid? A. Yes. 

Q. The invoices were paid by those particular pajmaents ? 
A. Yes. 

Witness further testified that the credits on intefvenor’s 
Exhibit “14” in the amount of $3,083.03 and $18^.30 ap- 
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pearing September 11 and 9, 1933, respectively, were ap¬ 
plied to the charges in the Lake Stone account, beginning 
with August 15, 1933, and ending with and including the 
charge upon August 30th of $439.59. Witness further tes¬ 
tified that the next succeeding credits on the Lake Stone 
ledger sheet of $110.00, $425.00 and $2,102.54 were applied 
to the charges shown on this sheet beginning with Septem¬ 
ber 1 and ending with and including September 13, 1933. 
Witness further testified that the next succeeding credits 
shown on the Lake Stone account in the amounts re- 
64 spectively of $125.00, $175.10, and $3,292.99, were ap¬ 
plied to the charges on such ledger sheets, beginning 
with September 19 and ending with and including Septem¬ 
ber 29, 1933. Witness further testified that the next suc¬ 
ceeding credits on the Lake Stone ledger sheet in the 
amounts respectively of $310.00, $320.00, $285.00, $625.00 
and $1,623.16 were applied to the charges shown on said 
account, beginning with October 2 and ending with and in¬ 
cluding October 14, 1933. Witness further testified that 
the credits shown on the Lake Stone ledger sheets in the 
amounts respectively of $235.00, $720.00, $400.00, $2,129.94, 
and $295.00, were applied to the charges beginning with 
October 16, and ending wfith and including October 31,1933. 
Witness further testified that the last three credits on the 
Lake Stone ledger sheet of $330.00, $245.00 and $300.00 
would, following previous practice, likewise be applied to the 
oldest charges shown on the Lake Stone ledger sheet; that 
North American Cement Corporation received no checks on 
the Lake Stone Company account after December 23, 1933, 
and the last three credits on the said account in 1934 were 
not applied to any account because that was the last check 
we had received and they stand open. But if intervenor 
would have received another check it would have been ap¬ 
plied to the next account—to the oldest account; that there 
was no change in the method of bookkeeping respecting the 
application of the last three payments on the Lake Stone 
account to the charges shown thereon from the previous 
method of applying such credits; that as the last three 
credits came in they were each applied to the general bal¬ 
ance and a new balance struck, as shown on the ledger 
sheet; that some of the credits previous to the last three on 
the Lake Stone account represented bag credits, that is, al- 
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lowance for bags returned; that the credit of $285. 
October 23, 1933 was, for instance, a bag credit. 


DO dated 
Witness 


was asked what the method of sending out statements to 
customers was and answered as follows: “Well, a state¬ 
ment that was in the ledger, the same as the ledger sheet, 
and at the end of the month, after we closed—tha^; is, ran 
the statements off and started a new statement, why the 
statement was sent to the customer”. 

On redirect examination, witness was asked whatj the last 
three credits of $330.00, $245.00 and $300.00 respectively 
represented. Defendant objected to this question on the 
ground of immateriality, and the objection was overruled, 
to which defendant noted an exception. The wit- 
65 ness answered the credits represented bags returned. 

Witness was asked, over objection of defendant, 
which was overruled and to which exception was noted, 
what the method of credit for returning bags was, and wit¬ 
ness answered that he had nothing to do with bag credits 
until they were sent to him from Billing Department for 
posting, and that he posted bag credits on the date he re¬ 
ceived such credits. Witness also testified that no credits 
were allowed until bags returned; that, however, from his 
practice the bag credits of $330.00, $245.00 and $300.00 did 
not represent bags returned as of the date the credit ap¬ 
peared on the book, but on the contrary the bags had been 
received before that. Witness testified the time varies be¬ 
tween receipt of the bags and posting of the credits; that 
he did not know how long these bags were received before 
credits were allowed. 

On further redirect examination, over objection of de¬ 
fendant on ground of immateriality, as the account spoke 
for itself, witness was asked whether from the records as 
they appear on Intervenor’s Exhibit “14-A” the three last 
Credits were applied to any particular charge. Tie ques¬ 
tion was permitted to which defendant excepted and the 
witness answered, “No, sir.” Witness also testified that 
the only instructions sent with remittances from Lake 
Stone Company to intervenor were adding machine slips 
showing the amounts and dates of invoices they were pay¬ 
ing and the credit used, and witness stated: “Once in a 
while it was written on the back of the check whalf invoice 
they were paying it for, if there was just one or| two in- 
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voices, but mostly they were large and used the adding 
machine slip.” 

J. C. Miller was next called as a witness for the inter- 
venor to testify that he is at present in the finance business, 
and not connected with intervenor; that he was southern 
credit manager and district accountant of intervenor from 
October, 1922 to February, 1935, and his territory covered 
the cement plant at Security and the lime plant at Berkley; 
that he approved all credits, that is, all orders, before they 
were shipped, and is familiar with the books of the com¬ 
pany, including intervenor’s Exhibits 14 and 14a; that he 
is familiar with the method of charging and crediting that 
the company made; that the three last credits on inter¬ 
venor’s Exhibit 14a were for bags returned applicable to 
the account; that he did not know when the bags rep- 
66 resented by those credits were returned; that the 
bags, under general practice of the company, were 
probably returned between one and two days before the 
credits were given; that he did not know when the cement 
contained in the bags represented by the last three bag 
credits was shipped out to Lake Stone Company; that he 
made up the credit of $10,582.27 shown in the Bill of Par¬ 
ticulars of Intervenor’s claim. The witness was then 
asked to state the method whereby he arrived at that 
credit, and answered as follows: “At the time there were 
two contracts being supplied by Security cement, and dur¬ 
ing the same period of time we received checks on which 
we allowed a cash discount if the payment was made fif¬ 
teen davs from the date of invoice. Also the cement was 
billed out at a gross price or delivered price from which 
we allowed freight, and this freight was collected at point 
of delivery and this was allowed on our invoice. We first 
took the amount of cement shipped on both contracts and 
from the District records (meaning District of Columbia 
records) we determined what percentage went into one con¬ 
tract and what went into the other. The same percentage 
was used on all credits which was applied to the account. 
By ‘credits’ I mean cash received, cash discount allowed, 
and freight allowed. And that is where I got that.” The 
witness further testified that the period of time used under 
the above method both as to charges and credits was while 
the Schlegel contract and Lake Stone contracts were run- 
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ning concurrently, that is, while cement was simultaneously 
being used on both jobs; that he applied the credits joccur- 
ring during such period proportionately to the respective 
amounts of cement he determined from the District ^>f Co¬ 
lumbia records to be used on the two jobs for the period 
they were running concurrently. 

On cross examination witness testified that this credit of 
$10,582.27 was made up and arrived at some time in the 
early part of the year 1934, after the claim of intervenor 
had been referred to present counsel; that such counsel did 
not, however, direct method of arriving at amount of the 
charges and credits. 

On redirect examination the witness testified that there 
was no notation made on the intervenor’s books or in its 
records indicating whether the cement which it shipped was 
going to the Schlegel or Lake Stone jobs. 


Raymond M. Beale was next called as a wfitness 
67 for the intervenor, who testified that he was employed 
by the General Accounting Office and brought in in 
answer to his subpoena duces tecum original vouchers rep¬ 
resenting all payments to Roy D. Schlegel on Contract No. 
11649 with the District of Columbia, whereupon it was stip¬ 
ulated between counsel that the following checks were is¬ 
sued upon the Treasury of the United States by the proper 
District Disbursing Officer, which were delivered to and 
collected by Roy D. Schlegel as compensation under Con¬ 
tract 11649 with the District, the dates and amounts thereof 


being as follows: 

August 23, 1933, $4,944.57 November 1, 1933 $922.40 

August 25, 1933 $1,226.65 November 22, 1933 $3,000. 

September 21, 1933 $5,828.30 November 22, 1933 $2,625. 

October 17, 1933 $3,183.41 November 28,1933 $1,392.93. 

October 19, 1933 $4,378.44. December 5, 1933 $^,375. 

October 19,1933, $720. December 15, 1933 $170.25 

, October 21,1933 $1,383.18 December 15,1933 $354.46 

November 1, 1933 $60.82 December 16,1933 $2,Q92.01 

November 1,1933 $2,692.83 March 16, 1934 $4.50 

Among others, the check dated December 5, 1933, in the 
amount of $3,375.00 was deposited to account of Lake >$tone 
Company, December 20, 1933; the cheek of Decembejr 15, 
1933, in the sum of $107.25, so deposited December 29,1933; 
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the check of December 15, in the sum of $354.46, so depos¬ 
ited December 20, 1933; and the check of December 16 in 
the amount of $2,092.01 likewise was so deposited in the 
Lake Stone Company account December 20,1933. 

(Here follow photostats marked pages 68, 69 and 70) 

1 _ 

The last work done on the Schlegel contract was 
71 on November 25,1933 and the last cement was laid on 

that day. There are four bags of cement to a barrel. 

Thereupon the intervenor closed its case in chief. De¬ 
fendant Continental Casualty Company moved the court to 
direct a verdict in its favor as to the claim of the Inter¬ 
venor North American Cement Corporation upon the 
grounds that, as disclosed by the opening statement and 
proof in support of the intervening petition, intervenor is 
without right and without capacity to sue within the mean¬ 
ing of the bond and statute pursuant to which this action 
was brought; that the intervenor did not furnish labor or 
material used in the prosecution of the contract between 
Schlegel and the District within the meaning of the said 
bond and statute; that the balance as claimed in the Inter¬ 
vening Petition and Bill of Particulars thereof has not 
been shown or proved by the intervenor; that the inter¬ 
venor has failed to show any balance as claimed in the In¬ 
tervening Petition and Bill of Particulars against defen¬ 
dant Continental Casualty Company; that the intervenor 
has failed to show the materials claimed for were actually 
used in the construction work, and that there is a fatal 
variance between allegations of petition and proof in sup¬ 
port thereof. The court, after taking the motion under 
advisement and respiting the jury, overruled such motion, 
to which defendant duly noted exception. The defendant 
stood upon its motion for a directed verdict, and offered 
no testimony; whereupon intervenor moved the court to di¬ 
rect a verdict in its favor, and the court, upon hearing and 
after taking such motion under advisement and respiting 
the jury, granted it; and accordingly, the jury on April 29, 
1936, by direction of the court, rendered a verdict in favor 
of intervenor and against defendant Continental Casualty 
Company in the principal amount of $3,935.77, to all of 
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which the defendant Continental Casualty Company duly 
noted its exception. 

The foregoing is the substance of all the evidence ad¬ 
duced by the intervenor North American Cement Corpo¬ 
ration at the trial of this cause. 

The foregoing exceptions were each and all duly noted 
and allowed by the court, and entered upon the minutes 
thereof, and before the jury proceeded to render their ver¬ 
dict in accordance with the direction of the couft; and 
because the matters and things hereinbefore recited 
72 are not matters of record, in order to make the same 
a part of the record herein, which is hereby or¬ 
dered, so that the defendant Continental Casualty Company 
may have its case reviewed on appeal, the defendant, by its 
attorneys, moves the court to sign and seal this, its; Bill of 
Exceptions, to have the same force and effect as if each 
and every one of said exceptions had been separately 
signed and sealed, which motion is granted by the court; 
and, thereupon, the defendant tenders this, its Bilf of Ex¬ 
ceptions, and requests the court to sign and seal the same, 
which is accordingly done now for then this 26tlj day of 
September, 1936. 

JAMES M PROCTOR 
Justice 


Approved: 

ELLIS, HOUGHTON & ELLIS 
Woodson P. Houghton 
By Kahl K. Spriggs 
Southern Building 
Washington, D. C. 

Attorneys for defendant 
Continental Casualty Company. 

DEAN HILL STANLEY 
JOSEPH R McCUEN 
Shoreham Building 
Washington, D. C. 

Attorneys for Intervenor 

North American Cement Corporation 
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IN THE 

Umteti States Court of Appeals 

FOE THE DISTRICT OF COLUMBIA. 
October Term, 1936 


No. 6843 


Continental Casualty Company, a Corporation, 

Appellant , 

v. 

North American Cement Corporation, a Corporation, 

Intervener . ! 


BRIEF FOR APPELLANT 


STATEMENT OF THE CASE 

This is an appeal by Continental Casualty Company 
from a judgment in the sum of $3,935.77 entered against 
it in the District Court of the United States for the 
District of Columbia on May 21,1936, in an actibn on a 
bond (R. 39) on which it was surety, executed pursuant 
to the Act of July 7, 1932 (Title 20, Sec. 47, Supp. H, 
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D. C. Code of 1929—bond of contractors to pay ma¬ 
terial men, etc.). Judgment was entered in favor of 
North American Cement Corporation, intervener, upon 
a verdict by the jury given at the direction of the court. 

The action was commenced February 21, 1935, by 
District of Columbia to the use of Massaponax Sand 
and Gravel Corporation against Roy D. Schlegel, trad¬ 
ing as It. D. Schlegel Company, as principal, and 
appellant, as surety, seeking to recover from the de¬ 
fendants the sum of $2,616.45, with interest and costs. 
(The claim of Massaponax Sand and Gravel Corpora¬ 
tion resulted in a judgment by direction of the court for 
$1,337.41, but having been heretofore disposed of, is 
not involved in this appeal.) On December 7, 1934, 
appellee, North American Cement Corporation, pur¬ 
suant to an order of court (R. 3) filed its intervening 
petition (R. 4) in the cause, alleging that intervener 
between July 22, 1933, and November 25, 1933 (R. 6), 
at the special instance and request of Potomac Builders 
Supply Company, sold, shipped and delivered to it cer¬ 
tain quantities of cement, for which Potomac Builders 
Supply Company agreed to pay intervener specified 
prices $ that Potomac Builders Supply Company was 
entitled to certain credits against the purchase price, 
leaving a balance due from it of $3,935.77, with interest 
from November 25, 1933. It was then alleged (R. 7) 
that Potomac Builders Supply Company delivered all 
the foregoing cement to Roy D. Schlegel, and the ce¬ 
ment was used in the prosecution of the work provided 
for in the contract between Schlegel and the District 
of Columbia, in connection with which the above men¬ 
tioned' bond was executed. The foregoing balance, 
with interest, was then claimed from Schlegel and Con¬ 
tinental Casualty Company (R. 7). 
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Appellant demurred (R. 8) to this intervening peti- . 
tion on the ground that intervener, not having fur¬ 
nished the cement to a contractor or a subcontractor, 
but to a materialman, was too remote to come mthin 
the protection of the bond and statute. This demurrer 
was overruled by Mr. Justice Adkins in a memorendum 
opinion (R. 13) February 12, 1935. Appellant then 
moved for a reconsideration of this decision (R. 13), 
and Mr. Justice Adkins in an additional memorandum 
(R. 14) adhered to his former decision. Thereupon 
appellant filed its plea (R. 14) denying that North 
American Cement Corporation furnished or supplied 
any material used in the prosecution of the work pro¬ 
vided for in said contract and denying it was indebted 
to intervener for the amount claimed. Issue was 
joined on this plea (R. 15). 

The trial of the case began April 20, 1936 (It. 15), 
and was finally completed April 29, 1936 (R. 16). 
Appellant moved for a directed verdict immediately 
after the opening statement of counsel for intejrvener 
(R. 23, 24), upon the ground that the intervener, as 
disclosed by the opening statement which followed 
closely the allegations of the intervening petition, did 
not come within the protection of the bond and statute. 
The court overruled the motion without prejudice to its 
renewal after the close of intervener’s testimony in chief, 
to which appellant duly excepted (R. 24). Appellant 
again moved for a directed verdict in its favor at the 
close of intervener’s case (R. 16, 58), upon the grounds 
that, as disclosed by the evidence, intervener was not 
entitled to recover within the meaning of the bond and 
statute pursuant to which it was given; that intervener 
did not furnish materials used in the prosecution of 
the work involved within the meaning of the bond and 
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statute; that the intervener failed to prove the balance 
claimed in its intervening petition and bill of particu¬ 
lars; that the intervener failed to prove any balance 
against'appellant; that the intervener failed to prove 
that the materials for which suit was brought were 
actually used in the construction work; and that there 
was a fatal variance between the allegations of the 
petition and the proof in support thereof. The court 
overruled this motion (R. 58), whereupon appellant 
stood on its motion and offered no testimony. The 
intervener then moved the court to direct a verdict in 
its favor, which the court granted (R. 58), to all of 
which appellant duly noted its exceptions (R. 63). 
Motion for new trial was filed May 4, 1936, and over¬ 
ruled May 29,1936 (R. 16,17). 

At the trial, Roy D. Schlegel, appellant’s principal 
on the bond in suit, appearing on behalf of the inter¬ 
vener, testified (R. 41) that he had a working arrange¬ 
ment with a concern known as Lake Stone Company 
under which he supervised the outside construction 
work on his own contract and also on one which Lake 
Stone Company had with the District of Columbia, and 
in addition, among other things, furnished the larger 
portion of the equipment. Lake Stone Company under 
the arrangement financed the equipment and payrolls 
on both contracts. All moneys and checks received from 
the District as payments under both contracts were 
turned over to Lake Stone Company, and the latter 
was to pay for all materials. Schlegel never saw the 
books of Lake Stone Company and had nothing to do 
with the manner in which bills were paid. 

During the course of the trial intervener introduced 
the following four contracts: 
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1. A contract dated July 6, 1933 (approved by inter¬ 
vener July 15, 1933), between intervener and Potomac 
Builders Supply Company (R. 28), whereby the for¬ 
mer, as seller, agreed to sell and deliver to the latter, as 
purchaser, certain cement at prices therein specified, 
f. o. b. cars Washington, D. C. This contract was on 
intervener’s standard printed form and contained, 
among other things, the following words typed in “for 
resale to R. D. Schlegel, Bethesda, Maryland, contrac¬ 
tor for the construction of concrete sidewalks in Wash¬ 
ington, 22,000 sq. yds.” 

2. A contract dated July 7, 1933, between Potomac 
Builders Supply Company and R. D. Schlegel (R. 34), 
whereby the former agreed to furnish him with the 
cement required for his contract with the District of 
Columbia at the prices mentioned therein. The pay¬ 
ment of the invoices for the cement sold to Schlegel 
under this contract was guaranteed by Lake Stone 
Company (R. 34) because Potomac Builders Supply 
Company would not extend its credit to Schlegel (B.35). 

3. A contract dated April 27, 1933, between North 
American Cement Corporation and Potomac Builders 
Supply Company (R. 29, 30), whereby the former 
agreed to sell to the latter certain quantities of cement 
for the prices therein mentioned. This printed con¬ 
tract had the following words typewritten therein “for 
resale to Lake Stone Company to be used in repairing 
concrete roadways in the District of Columbia.” 

4. A contract dated May 9, 1933, between Potomac 
Builders Supply Company and Lake Stone Company 
(R. 35), wherein the former agreed to furnish the 
latter a quantity of cement at the prices therein stated. 

All the cement covered by the two contracts between 
intervener and Potomac Builders Supply Compand was 
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shipped from Hagerstown, Maryland, and consigned 
to Lake Stone Company at the siding of Massaponax 
Sand and Gravel Corporation, 15th and H Streets, 
N. E.; Washington, D. C. The invoices at first were 
made out to Potomac Builders Supply Company (R. 
32) and later to Lake Stone Company. 

By 1 stipulation (R. 36) it appeared that intervener 
between June 29, 1933, and March 19, 1934, shipped 
18,353 barrels of its 44 Security’’ cement from Hagers¬ 
town, Maryland, consigned to Lake Stone Company, 
15th and H Streets, N. E.; that Lake Stone Company 
receipted for this cement and paid the freight thereon; 
that on August 10, 1933, intervener delivered 140 bags 
of its ‘ 4 Blue Streak ’ 9 cement from its Washington 
warehouse to Potomac Builders Supply Company, 15th 
and H Streets, N. E., and delivered to Lake Stone 
Company between August 30, 1933, and November 10, 
1933, 520 bags of its “ Security” cement and 196 bags 
of its 44 Blue Streak” cement. 

The concrete for the contracts between Schlegel and 
the District of Columbia and Lake Stone Company and 
the District of Columbia was mixed simultaneously in 
the yard of Massaponax Sand and Gravel Corporation, 
15th and H Streets, N. E., since the contractors were 
purchasing sand and gravel from the Gravel Corpora¬ 
tion at its siding at that location. The material was 
hauled in mixer trucks to the various locations where 
the work was being done. These locations were nu¬ 
merous and sometimes varied from day to day (R. 42). 
The District inspectors, after supervising the proper 
proportions of the mixture, directed each particular 
truck to its destination. 

In accordance with the routine of the District 
Materials Department, Schlegel and Lake Stone Com- 
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pany advised the Department that they were going to 
use intervener’s brand of cement in connection with 
their two contracts (R. 25). In accordance witli this 
instruction, the Bureau of Standards inspected the ce¬ 
ment at intervener’s plant, placed its seal on the cars, 
and notified the Materials Department when the cement 
was shipped, giving the car number and destination. 
Inspectors assigned to the Schlegel and Lake Stone 
contracts were stationed at the siding of Massaponax 
Sand and Gravel Corporation and there checked the 
cement going into the mixer trucks (R. 26). A ticket 
was made out in triplicate by such inspectors purport¬ 
ing to show the number of pounds of sand and gravel 
and the number of bags of cement going intd each 
mixing truck, and also indicating the truck’s destina¬ 
tion. It was customary for the original ticket to be 
retained by the inspector, another to be given j;o the 
truck driver, and usually the jobber was given one of 
the copies (R. 26). The original tickets werp for¬ 
warded to the main office of the Materials Department, 
and the carbon copies which were given to the truck 
driver and were collected by the inspector on the job 
were likewise forwarded to the main office of the Mate¬ 
rials Department so they could be checked against each 
other (R. 27). The original tickets were white; tike car¬ 
bon copies given to the truck drivers were blue. The 
white tickets in connection with the Schlegel contract 
were introduced in evidence and covered some €1,138% 
barrels of “Security” cement and 54 barrels of “Blue 
Streak” cement (R. 45). 

The first fifteen invoices from intervener to Potomac 
Builders Supply Company for cement consigied to 
Lake Stone Company were entered on account sheets 
of the intervener, styled Potomac Builders Supply 
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Company account. All these invoices were paid in full 
by Potomac Builders Supply Company (R. 52). The 
remaining invoices for cement shipped by intervener 
under its two contracts with Potomac Builders Supply 
Company were made out to Lake Stone Company and 
the amount and dates thereof and credits thereon are 
showm in ledger sheets of the intervener denominated 
Lake Stone Company ledger sheets (R. 59, 60, 61). 
In order to avoid repetition, a more detailed statement 
of evidence concerning these ledger sheets is reserved 
in connection with the discussion of the application of 
credits appearing on them. 

ASSIGNMENT OF ERRORS 

The following are assigned as errors by the court 
below: 

1. In overruling the demurrer of defendant, Con¬ 
tinental Casualty Company, to the intervening petition 
of North American Cement Corporation, by its order 
of February 11, 1935. 

2. In not sustaining the demurrer of defendant, Con¬ 
tinental Casualty Company, to intervener’s petition 
of North American Cement Corporation for one or 
more of the grounds set forth in said demurrer, the 
said grounds being made a part of this assignment as 
if specifically herein set forth. 

3. In not sustaining the motion of defendant, Con¬ 
tinental Casualty Company, for a directed verdict in 
its favor as to the claim of intervener, North American 
Cement Corporation, on opening statement to the jury 
by intervener’s counsel. 

4. In overruling the motion by defendant, Continen¬ 
tal Casualty Company, for a directed verdict in its 
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favor as to the claim of the intervener, North American 
Cement Corporation, upon one or more of the grounds 
stated in the motion, at the close of the evidence in 
chief adduced by said intervener. 

5. In not sustaining the motion by defendant Con¬ 
tinental Casualty Company for a directed verdict in 
its favor as to the claim of the intervener, North Amer¬ 
ican Cement Corporation, at the close of the evidence 
in chief adduced by said intervener, upon one or more 
of the grounds stated in the motion. 

6. In granting the motion by intervener, North 
American Cement Corporation, for a directed verdict 
in its favor. 


7. In not overruling the motion by intervener, North 
American Cement Corporation, for a directed verdict 
in its favor. 

8. In holding that the intervener, North American 


Cement Corporation, upon the evidence adduced by it 
was afforded a right of recovery under the terms of 
the bond and statute pursuant to which intervener’s 
action was brought. 

9. In sustaining the method of apportionment or re¬ 
allocation of credits used by intervener on Potomac 
Builders Supply Company and Lake Stone Company 
accounts. 

10. In failing to hold that the credits appealing on 
Lake Stone Company account (intervener’s Exhibit 
14 and 14a) should be applied to the earliest debits on 
such account. 

11. In directing a verdict in favor of intervener 
North American Cement Corporation and agaifast de¬ 
fendant, Continental Casualty Company, in the prin¬ 
cipal amount of $3,935.77. 
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12. In not submitting the evidence adduced in behalf 
of intervener North American Cement Corporation 
under appropriate instructions to the jury for their 
consideration. 

13. In admitting in evidence over objection of Con¬ 
tinental Casualty Company on ground stated, contract 
between Potomac Builders Supply Company and In¬ 
tervener, styled Intervener’s Exhibit “1.” 

14. In admitting in evidence over objection of de¬ 
fendant on ground stated, contract between Intervener 
and Potomac Builders Supply Company, styled Inter¬ 
vener’s Exhibit “2.” 

15. In permitting witness Roy Adkins to testify for 
intervener over objection of Continental Casualty Com¬ 
pany on ground stated as to why intervener proceeded 
to sell cement “through” Potomac Builders Supply 
Company. 

16. In permitting witness Roy Adkins to testify over 
objection of defendant, Continental Casualty Company, 
on grounds stated as to the general policy of intervener 
in selling cement “through” a dealer. 

17. In admitting over objection of defendant, Con¬ 
tinental Casualty Company, on grounds stated, para¬ 
graphs 2, 3,4, 5, 6 and 7, and each of them, of the State¬ 
ment of Admitted Facts. 

18. And in other respects apparent as of record. 

1 QUESTIONS INVOLVED 

The following questions are involved in this appeal: 

I. Is North American Cement Corporation, a vendor 
of materials, which sold, shipped and delivered cement 
to Potomac Builders Supply Company, another vendor 
of materials, which in turn sold the cement to Schlegel, 
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the contractor, entitled to recover from the surety on 
the bond given pursuant to the Act of July 7, 1932! 
(Assignments 1 to 8, inclusive.) 

II. Did the trial court err with respect to the Admis¬ 
sion of certain evidence? (Assignments 13 to 'L7, in¬ 
clusive. ) 

III. Did the intervener offer such evidence to show 
that the materials for which recovery was sought were 
used in the construction work being performed by 
Schelegel for the District of Columbia as to justify the 
court to take the case from the jury? (Assignment 12.) 

IV. Was there a variance between the allegations of 
the intervening petition and the proof offered in sup¬ 
port thereof? (Assignments 4, 5.) 

V. May an application of credits once made be there¬ 
after changed by a creditor and re-apportioned or re¬ 
allocated to the prejudice of a surety? (Assignments 
9 to 11, inclusive.) 

VI. Should credits which have been applied to the 
general balance of account be applied to the earliest 
debts on such account? (Assignment 10.) 

ARGUMENT 

I. 

Is North American Cement Corporation a Vendor of 
Materials Which Sold, Shipped and Delivered 
Cement to Potomac Builders Supply Company, An¬ 
other Vendor of Materials Which in Turn Sold the 
Cement to Schlegel the Contractor, Entitled to 
Recover from the Surety on the Bond Given Pur¬ 
suant to the Act of July 7, 1932? 

This question was first presented to the lower court 
by appellant’s demurrer to the intervening petition 
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(R. 8) and preserved by motion for directed verdict 
immediately after the opening statement of counsel for 
intervener (R. 24) and by motion for a directed verdict 
at the close of intervener’s case in chief (R. 16, 58). 
The evidence did not purport to change or vary the 
theory of recovery on which the intervening petition 
was based because the proof, following the allegations, 
showed that intervener contracted not with Schlegel but 
with Potomac Builders Supply Company, and that the 
purported balance claimed against appellant was due 
from Potomac Builders Supply Company. (The ar¬ 
rangement made by intervener to send invoices to Lake 
Stone Company for the cement which it had sold to Po¬ 
tomac Builders Supply Company did not alter the effect 
or provisions of intervener’s direct contracts with Po¬ 
tomac Builders Supply Company (R. 33), and the bal¬ 
ance which was sought against appellant was one which 
was said at the trial (Testimony of J. C. Miller, R. 56) 
to be due from Potomac Builders Supply Company. 

The pertinent provisions of the Act of July 7, 1932 
(Title 20, Sec. 47, Supp. II, D. C. Code of 1929) are as 
follows: 

“ An y person or persons entering into a formal 
contract with the District of Columbia for the con¬ 
struction of any public building, or the prosecution 
and completion of any public work, or for altera¬ 
tion and/or repairs, including painting and decor¬ 
ating, upon any public building or public work, 
shall be required, before commencing such work, to 
execute the usual penal bond in an amount not less 
than the contract price, with good and sufficient 
sureties, with the additional obligation that such 
contractor or contractors shall promptly make 
payments to all persons supplying him or them 
with labor and materials in the prosecution of the 
work provided for in such contract; and any per- 



son, company, or corporation who has furnished 
labor or materials used in the construction pr re¬ 
pair of any public building or public work and 
payment for which has not been made, shall have 
the right to intervene and be made a party to any 
action instituted by the District of Columbia on 
the bond of the contractor, and to have their rights 
and claims adjudicated in such action and judg¬ 
ment rendered thereon, subject, however, tp the 
priority of the claim and judgment of the District 
of Columbia. 

If the full amount of the liability of the surety 
on said bond is insufficient to pay the full amount 
of said claims and demands, then, after paying the 
full amount due the District of Columbia, tne re¬ 
mainder shall be distributed pro rata among said 
interveners. If no suit should be brought by the 
District of Columbia within six months from the 
completion and final settlement of said contract, 
then the person or persons supplying the con¬ 
tractor with labor and materials shall, upon appli¬ 
cation therefor, and furnishing affidavit to the Dis¬ 
trict of Columbia that labor or materials for the 
prosecution of such work has been supplied by him 
or them, and payment for which has not been made, 
be furnished with a certified copy of said contract 
and bond, upon which he or they shall have a right 
of action, and shall be, and are hereby, authorized 
to bring suit in the name of the District of Co¬ 
lumbia in the Supreme Court in the District of Co¬ 
lumbia, irrespective of the amount in controversy 
in such suit, and not elsewhere for his or their use 
and benefit, against said contractor and his sure¬ 
ties, and to prosecute the same to final judjjment 
and execution. (Italics ours.) 

The language of this Act would seem plainly to limit 
recovery to those persons who supply the contractor 
with labor and materials. U. S. v. James Baird Co., 
64 App. D. C. 12, 14. It is submitted there is no lan- 
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guage which even implies the right of recovery to any 
one else. The specific language used with respect to 
the obligation of the contractor is that he shall prompt¬ 
ly “make payments to all persons supplying him or 
them with labor and materials in the prosecution of the 
work provided for in such contract .’’ 

Later in the Act it is provided that if no suit shall 
be brought by the District of Columbia within the time 
limit “then the person or persons supplying the con¬ 
tractor with labor and materials shall” be furnished 
with a certified copy of the contract and bond upon 
which “he or they shall have a right of action.” 

Right of action similar to this did not exist at com¬ 
mon law. A plaintiff asserting the right to recovery, 
therefore, must establish that the Act gives him such 
right. The statute alone creates the right and affords 
the remedy upon the conditions prescribed. The Su¬ 
preme Court of the United States said in United States 
ex rel. Texas P. Cement Co. v. McCord , 233 U. S. 157, 
162, in speaking of the Heard Act :* 

‘'‘By this statute a right of action upon the bond 
is created in favor of certain creditors of the con¬ 
tractor. The cause of action did not exist before, 
and is the creature of the statute. The act does 
not place a limitation upon a cause of action there¬ 
tofore existing, but creates a new one upon the 
terms named in the statute. The right of action 
given to creditors is specifically conditioned upon 
the fact that no suit shall be brought by the United 
States within the six months named, for it is only 
in that event that the creditors shall have a right 

♦The Heard Act (Title 40, U. S. C. A., Sec. 270) requires bond to 
be given in connection with construction for the Federal Govern¬ 
ment. The Act of July 7, 1932, is modeled thereafter and, indeed, 
except for necessary changes making the Act applicable to the 
District of Columbia, it is precisely similar. 
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of action and may bring a snit in the manner pro¬ 
vided. The statute thus creates a new liability and 
gives a special remedy for it, and upon well-settled 
principles the limitations upon such liability be¬ 
come a part of the right conferred, and compliance 
with them is made essential to the assertion and 
benefit of the liability itself .’ 7 

See also Stitzer et al. v. U. S., 182 Fed. (C. C. A.) 

513; and U. S. v. Massachusetts Bonding & Ins . 

Co., 18 Fed. (2) 203. 

| 

The intervener contends, however, that the language 
of the Supreme Court of the United States in the case 
of U. S. to the use of Hill v. American Surety Cofnpany, 
200 U. S. 197, followed in Manhin v. United States, 215 
U. S. 533, used in reaching the conclusion that ohe who 
furnishes labor and materials to a subcontractor as 
well as to a contractor may recover, is broad ^nough 
to afford it recovery here. 

The lower court both on demurrer (R. 13, 14) and 
at the trial of the case sustained intervener ’fe right 
to recover upon the language of these cases. 

It is submitted that neither of these cases is authority 
for appellee’s contention. The language used ijn these 
cases must be considered in the light of the factS before 
the Court. In both these cases there was involved 
merely the question of whether the provisions of the 
Act should be extended to persons supplying a Subcon¬ 
tractor with labor and materials just as if the materials 
and labor had been supplied to a contractor. 

An analysis of the facts in both cases establishes 
this beyond doubt. In the Hill case, New Jersey 
Foundry and Machine Company, the contractor with 
the United States, entered into a contract with Richard 
Manufacturing Company, a subcontractor, to dp a cer- 
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tain portion of the work. The plaintiffs performed 
labor for the subcontractor Richard Manufacturing 
Company, for which, not having been paid, they 
brought suit on the bond of the contractor and surety. 
The statute then in force was the Act of 1894, which, 
however, with respect to the conditions of the bond and 
the right of persons to recover is the same as the Act 
under consideration here. The situation in the Hill 
case is not comparable to that presented here. There 
the material was furnished to a subcontractor within 
the usual meaning of the term—one who had agreed 
to perform a portion of the work which the original 
contractor had agreed to do, thereby relieving the 
contractor from its performance. Here the materials 
involved were furnished not to a subcontractor, but 
to a third person—a materialman, who in turn fur¬ 
nished them to the contractor. Whatever broad lan¬ 
guage may appear in the Hill case, it must be limited 
to the actual facts presented. To any other extent it 
is dicttim and, therefore, not controlling in this case. 

Analyzing further the Hill case, it is apparent from 
the opinion itself that the Court did not intend its lan¬ 
guage to go further than supporting the sole proposi¬ 
tion before it. In stating the question presented, the 
Court said (200 U. S. 197, 202): 

“Upon the one hand it is insisted that the bond 
is to be strictly construed, and a recovery limited 
to i those who have furnished material or labor 
directly to the contractor , and, upon the other, that 
a more liberal construction be given, and a recov¬ 
ery permitted to those who have furnished labor 
and materials which have been used in the prose¬ 
cution of the work, whether furnished under the 
contract directly to the contractor, or to a sub¬ 
contractor.” (Italics ours.) 



Again, as further indicating the specific proposition 
to which the Court’s language was directed, the Court 
said: 

“If the contractor sees fit to let the wo|rk to a 
subcontractor, who employs labor and buy^ mate¬ 
rials which are used to carry out and fulfill the 
engagement of the original contract to construct 
a public building, he is thereby supplied ^ith the 
materials and labor for the fulfilment of his en¬ 
gagement as effectually as he would have been 
had he directly hired the labor or bought the 
materials.” (Italics ours.) 


If there were any doubt about the proper interpre¬ 
tation of the opinion in the Hill case, it is dispelled by 
the language in the later case of Mankin v. j United 
States, supra, where the Court, in appraising its deci¬ 
sion in the Hill case, said (215 U. S. 533, 537): 

“In the Hill Case, this court held that erne who 
furnished labor or materials in the carrying out 
of a contract for public works, although such ma¬ 
terials were furnished to a subcontractor, to whom 
a part of the work had been let, could recover 
* * V’ (Italics ours.) 

The Court also said: 

“In the Hill Case it was distinctly held that 
‘ persons supplying the contractor with labor and 
materials’ included not only the subcontractor, but 
anyone who furnished labor and materialb to the 
subcontractor for carrying out the work contracted 
for” (Italics ours.) 


The Mankin case did not go beyond the decision in 
the Hill case, but merely reaffirmed the principle that 
one who furnishes labor and materials to a subcon¬ 
tractor is entitled to recover. 
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The Supreme Court again interpreted its decision 
in the Hill case in Hardaway v. National Surety Com¬ 
pany, 211 U. S. 552, where it said: 

“* * * nor can we reach the conclusion that 
Hardaway and Prowell were subcontractors fur¬ 
nishing labor and materials to the original con¬ 
tractor, or furnishing such labor or materials to 
subcontractors which enabled the original contract 
to be fulfilled, thereby bringing themselves within 
the principles of the Hill Case.” (Italics ours.) 

Since these decisions of the Supreme Court in the 
Hill and Mankin cases the right of one furnishing labor 
and materials to a subcontractor to recover against the 
contractor’s bond has been frequently upheld, but there 
is no authority existing, and none has been cited by 
counsel for appellee, permitting recovery by one who 
sells material to another materialman who in turn fur¬ 
nishes it to the contractor. In fact, no case can be 
found in which such recovery has even been sought. 

There is no possible way in which the facts in the 
Hill and Mankin cases can be said to be analogous to 
the facts here involved. A materialman is not a sub¬ 
contractor. This proposition is no longer open to dis¬ 
pute, the Supreme Court of the United States having 
said in Hardaway v. National Surety Company, 211 
U. S. 552: 

“Hardawav and Prowell bound themselves to 
furnish superintendence and to furnish the money 
to complete the work which Coyne had undertaken 
to do. These things were all that Hardaway and 
Prowell undertook to do; they ivere not subcon¬ 
tractors, in our view, who undertake to furnish 
labor and materials upon a contract with the 
original contractor.” (Italics ours.) 
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To the same effect are numerous cases in various 
states construing lien laws and delineating the dis¬ 
tinction between a materialman and a sub-contractor 
and their respective rights and duties. Some of such 
cases are: 

r. M. C. A. v. Gibson, 58 Wash., 307,108 Pac. 766; 

Duff v. Hoffman, 63 Pa. St. Rep. 191; 

Hinckley v. Field 7 s Biscuit, etc. Co., 91 Cal. 136; 

Roebling’s Sons v. Humboldt, 112 Cal. 288; 

Wilson v. Hind, 113 Cal. 357; 

Finley v. Tagholm (Wash.), 113 Pac. 1083. 

Potomac Builders Supply Company, then, to which 
the intervener sold and delivered the materials for 
which the suit is here brought, was not a subcontractor. 
The language of the Hill and Mankin cases does not, 
as it has been seen, constitute authority for inter¬ 
vener’s right to recover, and, therefore, it is respect¬ 
fully submitted that this should dispose of appellee’s 
contention here. In addition, however, it is further 
apparent that the reasoning supporting the Hill and 
Mankin cases is not applicable here. A subcontractor 
is engaged in work which the contractor has agreed to 
do, and the materials are incorporated in the work by 
the subcontractor at the site of the job. The contractor 
has easy means of learning from whom the subcon¬ 
tractor purchases material, what material is being 
used, and thus can by appropriate steps protect liimself 
against loss. Moreover, the contractor is in position to 
demand from his immediate subcontractor a bond 
guaranteeing payment of all labor and materials fur¬ 
nished the subcontractor. As the Supreme Coujrt said 
in the Mankin case, supra: 


“The contractor can protect himself by Requir¬ 
ing a bond securing him against liability on ac- 
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count of engagements of the subcontractor with 
persons who furnish labor and materials upon his 
order.” (Italics ours.) 

(It may be remarked parenthetically that the fore¬ 
going language of the Court shows that the protection 
of the bond extended only to those persons who fur¬ 
nished labor or materials upon the subcontractor’s own 
order. This is not the situation here because the only 
order from Schlegel was to Potomac Builders Supply 
Company.) 

But while a contractor may readily protect himself 
by securing a bond from his subcontractor, a totally 
different situation is presented with respect to a mate¬ 
rialman. It is readily apparent that a contractor is 
not in position to demand a bond from a materialman. 
The contractor’s agreement with a subcontractor is 
executory—work has to be done, conditions performed 
and payments made. A subcontractor like the con¬ 
tractor is compelled to perform before payment is made 
whereas a materialman cannot be required to deliver 
any material until payment is made. The subcon¬ 
tractor is paid under the same kind of conditions and 
restrictions obtaining as to the contractor. A material- 
man having title to materials in his warehouse or else¬ 
where can sell and deliver them immediately free from 
any claims of third persons and either for cash or upon 
credit, and the transaction is completed. A material- 
man can not be compelled to extend credit to a con¬ 
tractor or subcontractor for materials to be used nor 
can he under prevailing business practice be re¬ 
quired to give a bond in order to sell his own mate¬ 
rials; whereas a subcontractor, under long estab¬ 
lished custom must give a bond when the subcontract 
is made. A purchaser from a materialman who has 



21 


title to the materials is not required to look beyond the 
immediate seller to ascertain whether goods have been 
paid for. A contractor is not even in position tq ascer¬ 
tain from a materialman whether the materials have 
theretofore been paid for, and could promptly be told 
upon inquiry that it was none of his affair. 

It is apparent, therefore, that the reasoning under¬ 
lying the Hill and Mankin cases for extending the pro¬ 
visions of the Act to a subcontractor on the theory that 
a contractor may protect himself against the Subcon¬ 
tractor’s unpaid obligations, is not applicable to the 
case at bar. 

To permit recovery in this case would be in effect to 
require every contractor or subcontractor upjon ap¬ 
proaching a materialman to purchase material for a 
government contract to say to such materialman: 
“Please furnish me with a bond, guaranteeing not only 
that you but also that all persons through whom this 
material has passed from the manufacturer down to 
you have paid for it. If you do not want to fumjsh this 
bond, then supply me with the material, but I San not 
pay you until such time as the contract has been com¬ 
pleted, final settlement between the contractor and the 
government has taken place, and one year thereafter 
has elapsed, so I may know that the person fronf. whom 
you purchased the materials or any other \fendors 
through whom it has passed, have been paid, aid that 
no claim can be made on my bond.” This wduld be 
the logical effect of sustaining appellee’s contentions in 
this case. It would place a hazard upon government 
contracts, defeating the very purpose for which the 
statute was enacted. For it must be borne hji mind 
that if the analogy between this case and the Mankin 
case is complete, it is immaterial upon the right of a 
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remote vendor to recover against the contractor and 
his surety that the immediate vendor has been paid in 
full. 

Under the principle contended for by appellee the 
fact that Schlegel had paid Potomac Builders Supply 
Company in full would not defeat the right of North 
American Cement Corporation to recover any amounts 
unpaid it by Potomac Builders Supply Company. 

The position of the intervener is not the same as that 
of the persons who were allowed recovery in the Hill 
and Mankin cases. The intervener is one degree re¬ 
moved from the position of the respective plaintiffs in 
those two cases. In the Mankin case, for example, 
Ludowici-Celadon Company sold and delivered mate¬ 
rials to Smythe, the subcontractor, and the Celadon 
Company was permitted to recover. If still another 
company—the A company—had sold the materials to 
the Celadon Company and the latter had sold them to 
the subcontractor, then position of the A company 
would be analogous to that of the intervener here. It 
is apparent that this is the real distinction between the 
case at bar and the Hill and Mankin cases. The gen¬ 
eral principle of those cases is that persons wdio fur¬ 
nish to any one in the right of the contractor, or as 
agent of the contractor, such as subcontractor or even 
sub-subcontractor, or those in what may be said to be 
a vertical line, are permitted to recover under the 
statute ; but the intervener and the court below have 
attempted to extend that recovery to what may be 
called a horizontal line extending out to those who 
furnished materials to the person thereafter selling or 
furnishing them to the contractor or the subcontractor. 

It should be borne in mind that the particular en¬ 
gagement under which the cement here was furnished 
to Schlegel is the contract between him and Potomac 
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Builders Supply Company (R. 34), wherein it is said, 
“We are pleased to furnish you” the cement for the 
requirements of your job. Obviously, two persons 
can not have furnished Schlegel with cement. If Poto¬ 
mac Builders Supply Company furnished it, as shown 
by the evidence which intervener itself introduce^, then 
it can not be contended that North American Cement 
Corporation furnished it. 

Neither the arrangement between Schlegel and Lake 
Stone Company nor the question whether the materials 
which intervener sold to Potomac Builders Supply 
Company were used in the Schlegel contract, Effects 
the situation, for it was insisted by intervener (R. 33) 
that at no time were the provisions of the contract 
between Potomac Builders Supply Company and inter¬ 
vener changed. Intervener’s district manager, witness 
Roy Adkins, testified (R. 33) that intervener woifild not 
sell to Schlegel direct, but that he would have ti> make 
his purchases from a dealer. The intervener took the 
position below that if, for example, Lehigh Cement 
Company had manufactured the cement; sole, it to 
North American Cement Corporation; which sold it to 
Potomac Builders Supply Company; which sold it to 
Schlegel, then either the Lehigh Company or the North 
American Company or indeed any other intermediate 
or more remote vendor could, merely by tracing the 
materials into the construction work, recover against 
the surety for any unpaid purchase price due |any of 
such respective parties. The mere statement of such 
a proposition, it is respectfully submitted, refutes it. 
Under such a proposition in order to protect liimself 
Schlegel would have had to make inquiry not only as 
to whether the Supply Company had been paid for the 
cement, but also North American Company and like¬ 
wise Lehigh Company and any other immediate or 
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more remote vendor through whom the materials may 
have passed. It is plain that such proposition would 
open the doors to the worst kind of abuses. It is ob¬ 
vious that the protection of the bond must stop at some 
point. It can not go on indefinitely protecting remote 
and more remote, indefinite and unknown handlers of 
materials which may ultimately find their way into the 
construction. In this case neither Schlegel nor his 
surety could possibly be protected, for neither could 
hope to know the state of accounts between such inter¬ 
mediate parties. The only accounts against which 
they may protect themselves are those incurred by 
persons dealing directly with them. This statute was 
intended as a shield and not as a sword. It was in¬ 
tended to provide adequate protection for persons 
dealing directly with a contractor or a subcontractor, 
not to leave the way open for claims to be presented 
by remote and theretofore unknown persons through 
whose hands material may have passed on its way into 
the construction. No contractor and no bonding com¬ 
pany could protect itself in advance against such re¬ 
mote claims. It is difficult to understand how any 
surety company could write a bond under such circum¬ 
stances or upon what criteria it could base its pre¬ 
miums. 

That the Act does not extend to the situation here 
presented is further borne out by the fact that when 
the “Heard Act” (the counterpart of the Act of July 
7, 1932, relating to'Federal construction) was repealed 
in 1935 and a new act substituted in its place (1936 
Cumulative Annual Pocket Part, Title 40, U. S. C. A. 
Sections 270(a), 270(b)), the pertinent section dealing 
with the right of recovery and the persons entitled to 
the protection of the bond, reads as follows: 
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44 Every person who has furnished labor 
terial in the prosecution of the work provid^ 
in such contract * * * shall have the 


sue 


* 


In the act under consideration the protection ex¬ 
tends to 

4 ‘all persons supplying him, or them (contractor) 
with labor and materials in the prosecution of the 
work provided for in such contract.” 

It would seem that the language of the 1935 statute 
is broader, if anything, than the language of tl^e old 
act. However, the House and Senate reports state 
(House Report No. 1263, 74th Congress; Senatje Re¬ 
port No. 1238, 74th Congress): 


right 


r ma- 
d for 
to 


44 A sub-subcontractor may avail himself 
protection of the bond by giving written no^; 
the contractor, but that is as far as the bill] 
It is not felt that more remote relationships 
to come within the purview of the hond. ,} ( 
ours.) 


Of the 
ice to 
goes. 
ought 
talics 


If a person more remote than a sub-subcontractor is 
not permitted to recover under the language 4 i every 
person who has furnished labor or material in the 
prosecution of the work provided for in such contract 
* * * shall have the right to sue,” certainly such a 
person should not be permitted to recover und^r lan¬ 
guage affording protection to 4 4 all persons supplying 
him, or them (contractor) with labor and materials in 
the prosecution of the work provided for in sucji con¬ 
tract. 9 9 

Finally, it may be said that in all the forty years or 
more since the original Act of 1894, there has jnever 
been a reported case holding that one who furjiishes 
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material to a materialman, who in turn sells to the 
contractor, has even sought recovery much less been 
allowed it. Counsel on either side have not been able 
after an exhaustive search to find any such case. The 
absence of a reported case on a subject may not always 
be significant, but when it is realized that practically 
every word of the “Heard Act” has been judicially 
constriied in innumerable decisions, it may, indeed, be 
considered here as indicating the accepted interpreta¬ 
tion of the Act. 

For the reasons above stated it is respectfully sub¬ 
mitted that the assignments of error Nos. 1 to 8, inclu¬ 
sive, are well taken, and that the intervener is too 
remote to come within the protection of the bond in 
suit. 

II. 

Bid the Trial Court Err With Respect to the Admission 
of Certain Evidence? This is Covered by Assign¬ 
ment of Errors Nos. 13 to 17. Inclusive. 

* 

Assignments 13 and 14. Appellant objected to the 
introduction in evidence of the contract (R. 28) be¬ 
tween it and Potomac Builders Supply Company, which 
carried in it the notation “for resale to Schlegel,” and 
appellant also objected to the similar contract between 
the Supply Company (R. 30) and appellee, wherein 
appeared the notation “for resale to Lake Stone Com¬ 
pany” on the ground that each of these contracts was 
not material in the case. The argument heretofore 
made on the question of remoteness seems to constitute 
sufficient reasons for the validity of these objections, 
and it will not be repeated here, except to say that the 
only contract having any effect upon the liability of the 
surety is that between Potomac Builders Supply Com- 
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pany and Schlegel; but Potomac Builders Supply]Com¬ 
pany did not seek recovery in this case. The relevant 
question was, Whose materials were said to be incor¬ 
porated in the work? The answer must be, both under 
the intervening petition and the evidence, those if Po¬ 
tomac Builders Supply Company, to which the mate¬ 
rials were sold, shipped and delivered by appellee. 

Assignments 15 and 16. Appellant objected ;o the 
testimony of witness Roy Adkins as to the general 
policy of intervener in selling cement “through deal¬ 
ers” (R. 30, 31, 32). The general policy of intervener 
—the reasons which the Company had for refusing to 
sell to anyone but a dealer—must be entirely immate¬ 
rial. Such reasons do not affect the contractual, rela¬ 
tions, nor the legal rights of intervener under any con¬ 
tracts which it executed. The use of the word 
“through,” a misnomer and a vice in itself, cannot be 
admitted in evidence either to enlarge or to restrict 
appellee’s rights or appellant’s liability under the 
bond. If appellee chooses to avoid a situation ar.d suit 
of the very kind presented here by making all its 
sales in a particular locality to a responsible dealer 
to which it expects to look for payment, this policy is 
of no moment in the case. It is not of the slightest 
materiality that the intervener desires to have its cake 
and eat it too. 

Assignment 17. Appellant also objected to the ad¬ 
mission in evidence of paragraphs 2, 3, 4, 5, and 8, and 
each of them, of the statement of admitted facts (R. 36, 
37, 38). These paragraphs all dealt with the purported 
fulfilling by intervener of its contract with Potomac 
Builders Supply Company, but, since the Supply Com¬ 
pany was not a party plaintiff in this case, the facts 
set forth in such paragraphs were inadmissible 
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III. 

Did the Court Err in Not Submitting the Evidence 
Under Appropriate Instructions to the Jury for 
Their Consideration? This is Covered by Assign¬ 
ment No. 12. 

It is seen that the entire case of the intervener was 
built up of inferences, one upon the other. There was 
no testimony tending to prove directly that the mate¬ 
rials for which the intervener sought to recover were 
used in the construction work. The concrete for the 
Schlegel and Lake Stone jobs was being mixed simul¬ 
taneously in the same place, and the same kind of 
cement was supposed to be used on both jobs. The 
dispatcher, Richard B. Essex, testified (R. 44) that 
when cement was needed for either contract it was 
taken from the car or warehouse without distinction. 
The white tickets which purported to show that a cer¬ 
tain truck carrying specified quantities of sand, gravel 
and cement left the yard of the Massaponax Sand and 
Gravel Corporation bound for a certain location were 
introduced in evidence, but the carbon copies of the 
white tickets, which would have shown precisely 
whether the materials were actuallv delivered on the 
Schlegel contract, were missing. It is true there was 
some testimony—not satisfactory—to the effect that 
one set of carbon copies had been lost or destroyed, 
but there was no effort to show what became of the 
second set of carbon copies of the delivery tickets, 
which were ordinarily given to the jobber (R. 26) or to 
explain the failure to produce this set. The jobber 
in this case vras Potomac Builders Supply Company, 
whose vice-president appeared as a witness for the 
intervener. There was no evidence to show that the 
trucks leaving the plant with a certain amount of con- 
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Crete actually went to the Schlegel job in contradistinc¬ 
tion to the Lake Stone work. In view of the largely 
inferential character of the evidence, it is respectfully 
submitted that the lower court should have submitted 
the case to the jury for their consideration and deter¬ 
mination as to whether the materials for which suit 
was brought were actually used in the Schlegel con¬ 
struction work. 

IV. 

Was There a Fatal Variance Between Allegations of 
Petition and Froof in Support Thereof? This is 
Covered by Assignment of Errors Nos. 5 and 6. 

The contract between Potomac Builders Supply 
Company and Schlegel was not mentioned in the in¬ 
tervening petition. If the other questions raised in 
this appeal are resolved against appellant it seems 
they could only be so resolved under a view of the 
evidence which would be in fatal variance from the 
intervening petition. 
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V. 

May an Application of Credits When Once Made be 
Thereafter Changed by a Creditor and Re-Appor¬ 
tioned or Re-Allocated to the Prejudice of a 
Surety? This is Covered by Assignments 9, 10, 
and 11. 

VI. 

Should Credits Which Have Been Applied to the Gen¬ 
eral Balance of Account be Applied to the Earliest 
Debits on Such Account? This is Covered by 
Assignment 10. 

These two questions are involved in the same phase 
of the evidence and the pertinent principles of law are 
cognate, so they will be treated together. 

The first fifteen invoices made out by appellee to the 
Supply Company for the cement under their two con¬ 
tracts were all paid (R. 52). These invoices covered 
all charges for cement to the first date on the Lake 
Stone Company ledger sheets, namely, August 10,1933, 
and of course included all charges on intervener’s bill 
of particulars to that date. 

After the arrangement relating to the invoicing of 
the cement covered by the two contracts between in¬ 
tervener and Potomac Builders Supply Company to 
Lake Stone Company, hereinabove mentioned, the 
debits therefor were entered upon the Lake Stone 
ledger sheets (R. 59, 60, 61). On these ledger sheets 
appeared certain credits. The bookkeeper for the in¬ 
tervener during the time covered by the ledger sheets, 
testified on cross-examination (R. 52), that in the 
checks of the Lake Stone Company for payments, the 
invoices it was paying were stated; that the instruc¬ 
tions sent with the remittances from Lake Stone Com- 
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pany to intervener consisted of adding machin^ slips 
showing the amounts and dates of invoices beint paid 
(R 55), and that “once in a while it was written on 
the back of the check what invoice they were paying 
it for, if there was just one or two invoices, but ^nostly 
they were large and used the adding machine sfiips.” 
Further, that the first two credits of $594.72 and $30.11 
were applied to the first three charges of $101.15, 
$439.59, and $84.11, respectively (R. 52); that tile next 
two credits of $3,083.03 and $185.30, shown on jhe ac¬ 
count as “9/11” were applied to the next succeeding 
charges, the first being in the amount of $439.59 of 
August 15, 1933, and ending with a similar charge on 
August 30, 1933. The next succeeding credit^ were 
likewise applied to the next succeeding charges, and 
so on; that the credits to and including the one of 
$295.00 on December 23, 1933 (R. 61), applied in this 
manner covered all the charges on the Lake Stone 
ledger sheets down to and including October 31, 1933. 
This covers, of course, all charges on interveners bill 
of particulars to and including October 31, 193^5. 

The bookkeeper further testified that the last three 
credits (which were bag credits) on the Lake Stone 
ledger sheets would, following the previous practice, 
likewise be applied to the oldest charges shown oja these 
ledger sheets; that some of the credits previous to the 
last three on the ledger sheets represented bag credits 
—that is, allowance for bags returned; that the credit 
of $285.00 dated October 23, 1933, was, for instance, a 
bag credit (R. 54, 55). 

In order to prove the balance claimed in the inter¬ 
vening petition, North American Cement Corporation 
called J. C. Miller (R. 56), who testified he was South¬ 
ern Credit Manager and District Accountant for the in- 
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tervener during the period in question; that he made 
up the credit of $10,582.27 allowed Potomac Builders 
Supply i Company in the bill of particulars of inter¬ 
vener ’s i claim. The witness then stated the method 
whereby he arrived at that credit, as follows (R. 56): 

“At the time there were two contracts being 
supplied by Security cement, and during the same 
period of time we received checks on which we al¬ 
lowed a cash discount if the payment was made 
fifteen days from the date of invoice. Also the 
cement was billed out at a gross price or delivered 
price from which we allowed freight, and this 
freight was collected at point of delivery and this 
was allowed on our invoice. We first took the 
amount of cement shipped on both contracts and 
from the District records (meaning District of Co¬ 
lumbia records) we determined what percentage 
went into one contract and what went into the 
other. The same percentage was used on all credits 
which was applied to the account. By ‘credits’ I 
mean cash received, cash discount allowed, and 
freight allowed. And that is where I got that.” 

The witness further testified that the period of time 
used under the above method both as to charges and 
credits was while the Schlegel contract and Lake Stone 
contracts were running concurrently, that is, while 
cement was simultaneously being used on both jobs; 
that he applied the credits occurring during such pe¬ 
riod proportionately to the respective amounts of 
cement he determined from the District of Columbia 
records to be used on the two jobs for the period they 
were running concurrently. 

On cross-examination witness testified this credit 
of $10,582.27 was made up and arrived at some time in 
the early part of the year 1934, after the present claim 
of intervener had been referred to counsel. 
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The last cement laid under the Schlegel contract was 
on November 25,1933 (R. 58). The period during which 
cement is said to have been used on both contracts of 
Schlegel and Lake Stone Company with the District, 
was therefore, from July 22 to November 25,1933, both 
dates inclusive. It is obvious that the so-called equitable 
apportionment used by intervener to arrive at the 
credit clue Potomac Builders Supply Company on the 
Schlegel contract is unjust and highly inequitable. The 
charges on the Lake Stone ledger -sheets cover charges 
of Potomac Builders Supply Company on both Schlegel 
and Lake Stone contracts. Credits for payments made 
after November 25, were, apparently, not taked into 
consideration, whereas the record shows (R. 57) that 
many thousands of dollars worth of payments were 
received by Schlegel from the District after November 
25,1933, and were deposited to the credit of Lake Stone 
Company, and it can fairly be assumed that the credits 
on the Lake Stone ledger sheets came from these pay¬ 
ments. The Schlegel contract was finished first, and 
it is plain that the proceeds from this contract were 
used to finance much of the Lake Stone contract, for 
few credits appear after the year 1933. 

Aside from this, however, it is submitted there is no 
authority under any circumstances to suppori; the 
purely arbitrary method of guesswork used by inter¬ 
vener in making up the credit of $10,582.27 allowed the 
Supply Company in the intervening petition, and none 
was shown to the Court below. The fifteen invoices 
originally made out to Potomac Builders Supply Com¬ 
pany had all been paid, carrying with them payments 
for all charges on the bill of particulars up to August 
10, 1933. The intervener itself, under instructions 
from Lake Stone Company consisting of the adding 
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machine slips and notations on checks themselves— 
instructions which were sufficiently understood by in¬ 
tervener and acted upon by it—applied the credits 
appearing on the Lake Stone ledger sheets in a certain 
manner as above stated. Those credits so applied by 
intervener to and including December 23,1933, absorbed 
and extinguished all charges on these ledger sheets 
to and including October 31, 1933, carrying, naturally, 
all corresponding charges on intervener’s bill of par¬ 
ticulars. The last three credits on the Lake Stone 
ledger sheets, which were in the amounts of $330.00, 
$245.00, and $300.00, respectively, applied, according to 
the testimony of appellee’s bookkeeper (R. 61), follow¬ 
ing the previous practice, to the oldest charges shown 
on the Lake Stone ledger sheets (there being no change 
in the bookkeeping method during the period covered 
by the account), would absorb all charges on these 
ledger sheets and intervener’s bill of particulars to 
but not including November 7, 1933, except the sum of 
$27.41. The charges on intervener’s bill of particulars 
from November 7,1933, amount only to $2,687.45. 

The application of the credits received from Lake 
Stone Company as made by the intervener and as 
shown on the Lake Stone ledger sheets, therefore, ex¬ 
tinguished pro tanto the earliest charges on those 
sheets. Where an application of credits has once been 
made, this application must stand, and there is no au¬ 
thority to make any other or subseqent application, 
especially to the prejudice of a surety. No subsequent 
re-application or re-apportionment could operate to 
revive the extinguished charges. 

See quotation from U . S. v. Kirkpatrick , 9 Wheat, 
720, infra; 



35 


U. S. v. Massachusetts Bonding Company, 198 Fed. 

923; 

U. S. v. Brent, 236 Fed. 771; 

U. S. F. & G. v. Eichel, 219 Fed. 803, rehearing 
denied, 233 Fed. 991, appeal dismissed 239 U. S. 
629; 

The Sophia Johnson, 237 Fed. 406; 

Columbia Digger Co. v. Rector, 215 Fed. 618. 

Furthermore, even if appellee had not applied the 
credits to specific charges and in accordance with in¬ 
structions from Lake Stone Company, as has been seen, 
nevertheless the account itself shows the credits (and 
particularly the last three credits—even under the tes¬ 
timony) were applied to the general balance of account 
because a new balance was struck after the application 
of each specific credit. Under long recognized p rinci¬ 
ples of law, the application of credits to a general bal¬ 
ance of account, as at least was done here undej any 
view of the case, is held to be in extinguishment pro 
tanto of the earliest items of the account. 


U . S. v. Kirkpatrick, 9 Wheat, 720; 

Delaware Dredging Company v. Tucker Stevedor¬ 


ing Co., 25 Fed. (2d) 44; 

Maryland Casualty Company v. Board of Water 
Commissioners, 66 Fed. (2d) 730; 

Parrish v. Haynes, 62 Fed. (2d) 105; 

Lowden v. Iowa Des Moines Bank, 10 Fed. Supp. 

430, 432; j 

Maryland Casualty Company v. City of Norfolk, 
54 Fed. (2d) 1032; 

U. S. v. Morgan, 111 Fed. 474. 
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In U. S. v. Kirkpatrick, et at., 9 Wheat, 720, 737, it 
was said: 

“The last ground respects the manner in which 
the court below laid down the law respecting the 
appropriation of payments. In our opinion, there 
is no error in the charge on this point. The gen¬ 
eral doctrine is, that the debtor has a right, if he 
pleases, to make the appropriation of payments; 
if he omits it, the creditor may make it; if both 
omit it, the law will apply the payments, accord¬ 
ing to its own notions of justice. It is certainly 
too late for either party to claim a right to make 
(m appropriation, after the controversy has arisen, 
and a fortiori at the time of the trial. In cases like 
the present, of long and running accounts, where 
debits and credits are perpetually occurring, and 
no balances are otherwise adjusted than for the 
mere purpose of making rests, we are of opinion 
that payments ought to be applied to extinguish 
the debts according to the priority of time; so that 
the credits are to be deemed payments pro tanto 
of the debts antecedently due. }) (Italics ours.) 

And in Delaware Dredging Co. v. Tucker Stevedor¬ 
ing Co. (C. C. A.) 25 Fed. (2d), 44, 46, the Court said: 

“A debtor may control the application of his 
payments. If he fails to make the application, the 
power to do so devolves upon the creditor. If 
neither does so, it becomes the duty of the court to 
make the application, and in doing this it must be 
guided by a sound discretion. It is equitable that 
the entire debt be paid. Equity and wise discretion 
require that the court should apply such a payment 
to the debt for which the security is most preca¬ 
rious and to unsecured debts * * * (citing cases). 
Courts, in their effort to administer law and 
equity wisely, have established another rule, which 
has become general: When a payment has been 
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made on open, running accounts, and has not been 
applied to any particular account by either debtor 
or creditor, the court will apply it to the oddest 
account. Sometimes this rule runs counter to the 
rule that the payment should be applied to the un¬ 
secured rather than the secured debt. In js uch 
cases the rule requiring the payment to he applied 
to the oldest debt prevails. yt (Italics ours.) 

Maryland Casualty Co . v. Board of Water Com’rs, 
(C. C. A.) 66 Fed. (2d), 738; 

“The debtor attempted to make no application 
of these checks to the Dunkirk debt nor did the pipe 
company specifically apply them to the prior debt, 
merely to the running account. Under the familiar 
rule of applying payments to the oldest items of 
the account, these checks would be absorbed by the 
old rather than the Dunkirk debts. We think this 
rule should be followed here * * * (citing cases). 
Indeed, it has been held that a general credit to 
a running account is the equivalent of an election 
by the creditor to apply the payments to the extin¬ 
guishment of the earlier items. Jones v. United 
States, 7 How. 681,12 L. Ed. 870. The surety con¬ 
tends that equity demands that the payment absorb 
the Dunkirk debt. We do not think that this equity 
which arises not between debtor and creditor, but 
rather, unknown to the creditor, between the debtor 
and a third person, is sufficient to justify a disre¬ 
gard to the creditor’s detriment of the understood 
effect of a general credit against a running ac¬ 
count. 9 9 

To the same effect are the other cases cited. 

The Lake Stone Company had a contract with the 
District upon which a bond was given similar t^> the 
one in suit here (R. 41). Whatever view of the lease 
may be taken, the situation as to the Potomac Builders 
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Supply Company’s indebtedness to intervener on both 
contracts was the same. Both might be said to be se¬ 
cured accounts or neither was a secured indebtedness. 
In either event, under the foregoing authorities, espe¬ 
cially the case of Delaware Dredging Co, v. Tucker 
Stevedoring Co., supra, the result is the same: namely, 
that all charges down to November 7, 1933, except a 
balance of $21.74, were paid, which carried, of course, 
all corresponding charges on intervener’s bill of par¬ 
ticulars. Since the charges on intervener’s bill of 
particulars from November 7, 1933, amount only to 
$2,687.45, the judgment was incorrect under any aspect 
of the case, and recovery should not have been allowed 
in excess of the sum of $2,687.45 plus possibly $21.74, 
or $2,709.19. 

CONCLUSION. 

It is significant that in respect to the material por¬ 
tions of this case nowhere does appellant’s principal, 
Roy D. Schlegel, appear except casually. He had no 
contract with the intervener. Potomac Builders Supply 
Company would not deal with him, and vrould not ex¬ 
tend credit to him. The sales to him were made on the 
credit of Lake Stone Company’s guaranty (R. 35). 
Neither the invoices nor the ledger sheets, from which 
the purported balance, claimed against appellant was 
said to be obtained, mention Schlegel or in any way re¬ 
fer to him. The Strange spectacle is presented of at¬ 
tempting to recover against appellant a supposed bal¬ 
ance due from Potomac Builders Supply Company— 
not a subcontractor—found by arbitrarily and by a 
method of guesswork re-allocating and re-apportioning 
certain credits to charges on ledger sheets of the Supply 
Company and Lake Stone Company, after the contro- 
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versy arose. This is all done by attempting to resnjrect 
part of the defunct account of Potomac Builders pup- 
ply Company and part of the debits on the Lake Sjtone 
Company ledger sheets, which had already been paid. 
If recovery were allowed in this case, it is difficult to 
see how a surety company could safely write a bond 
of the sort involved in this suit. The obligation of the 
surety under its bond is to pay all persons who supply 
the contractor with labor and materials used in the 
prosecution of the work which its principal has agreed 
to do, and to allow recovery would be to extend this 
condition far beyond anything ever contemplated lender 
the statute or the reported decisions under it during 
the forty years which have ensued since the enactjment 
of its counterpart. 

For the foregoing reasons, it is respectfully sub¬ 
mitted that the decision of the lower court should be 
reversed, and the intervener denied recovery undep the 
bond, or in any event, that the case should be remapded 
to the lower court, with instructions to apply) the 
credits, as they have been applied, to the extinguish¬ 
ment pro tanto of the earliest items in the account, 
which would result in a reduction of intervener’s judg¬ 
ment at least to the principal sum of $2,709.19. 

Bespectfully submitted, 

Woodson P. Houghton, 

Kahl K. Spriggs, 

Southern Building, 
Attorneys for Appellant. 
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IN THE 


Amtell States Court of Appeals 
for tfje Btsttrict of Columbia 

October Term, 1936 

No. 6843 

Continental Casualty Company, a Corporation, 

Appellant, 

■ 

v. 

North American Cement Corporation, a Corporation, 

Appellee . 

BRIEF FOR APPELLEE 

STATEMENT OF THE CASE 
The Pleadings 

This suit was originally instituted in the Supreme 
Court of the District of Columbia (now the District 
Court of the United States for the District of Co¬ 
lumbia), by Massaponax Sand and Gravel Corpora¬ 
tion, pursuant to the provisions of the Act of Jiily 7, 
1932 (Title 20, Section 47, Supp. II, D. C. Code ^.929, 
see Appendix hereto), against Roy D. Schlegel, trading 
as R. D. Schlegel Company, and Continental Casualty 
Company, a corporation, to recover an amount alleged 
to be due to the plaintiff for sand and gravel furnished 
by the plaintiff in the prosecution of work under a\ con- 
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tract between the District of Columbia and the defend¬ 
ant, Schlegel, for the construction of concrete side¬ 
walks in the District of Columbia (R. 38) and to guar¬ 
antee faithful performance of which the Continental 
Casualty Company executed its bond, in accordance 
with the provisions of the aforementioned statute 
(R. 39). 

Pursuant to the statute cited, an order was entered 
(R. 3), permitting the appellee, North American Ce¬ 
ment Corporation, to intervene in the suit and file its 
petition (R. 4). 

The case of the Massaponax Sand and Gravel Com¬ 
pany has been disposed of since the trial in the lower 
court and has no revelancy on this appeal. 

In its petition (R. 4) appellee alleges that it is a cor¬ 
poration organized under the laws of the State of 
Delaware; that on or about July 8, 1933, Roy D. 
Schlegel, trading as R. D. Schlegel Company (herein¬ 
after referred to as Schlegel) entered into a contract 
with the District of Columbia to construct such con¬ 
crete sidewalks in such streets and avenues in the Dis¬ 
trict and in such order as might be directed by the Di¬ 
rector of Highways of the District of Columbia in 
accordance with the specifications of the contract and 
the Standard Specifications of the District of Columbia 
Highway Department for pavements, street and alley 
improvements, Issue of 1932 (R. 4); that on or about 
July 6, 1933, Schlegel, as principal, and the appellant, 
as surety, executed and delivered to the District a 
bond in the penal sum of $31,000.00, conditioned upon 
the faithful performance by Schlegel, to the satisfac¬ 
tion and acceptance of the Commissioners of the Dis¬ 
trict of Columbia, of the provisions of the contract and 
the prompt payment to all persons supplying Schlegel 
with labor and material in the prosecution of the work 
provided for in the contract; that Schlegel entered 
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upon the performance of the contract and furnished 
all the labor and material and performed all tt^e ob¬ 
ligations placed upon him thereby to the satisfaction 
of the District, and that on a date more than six 
months and less than one year prior to the filing of 
this suit, the contract was completed and final settle¬ 
ment thereof made by the District; that between July 
22, 1933, and November 25, 1933, at the special in¬ 
stance and request of Potomac Builders Supply Com¬ 
pany, the appellee sold, shipped and delivered t^) Po¬ 
tomac Builders Supply Company in the District of 
Columbia 6138% barrels of appellee’s brand of eiment 
known as 41 Security Cement” and 54 barrels of ap¬ 
pellee’s brand of cement known as 41 Blue Streak 
Cement”, for which the Potomac Builders Slupply 
Company agreed to pay the sum of $14,518.04, {which 
amount was reasonable and usual; that Potomac 
Builders Supply Company was entitled to a credit 
against the purchase price of $10,582.27, leaving due 
and owing the sum of $3,935.77; that the Potomac 
Builders Supply Company sold and delivered all of 
said cement to Schlegel, who was then engaged in the 
performance of the aforementioned contract be¬ 
tween him and the District and the cement was used 
in the prosecution of the work provided for in the said 
contract. 

The petitioner prayed judgment against the defend¬ 
ants in the sum of $3,935.77, with interest from 
November 25, 1933, and costs. 

The appellant demurred to the intervening petition 
(R. 8) and the demurrer was overruled (R. 13 )j Ap¬ 
pellant then moved for reconsideration by the cdurt of 
its decision overruling the demurrer (R. 13) and this 
motion was also overruled (R. 14). Mr. Justice Ad¬ 
kins, the presiding justice, filed memoranda, one stat¬ 
ing his reasons for overruling the demurrer (Iffc. 13), 
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and one his reasons for overruling the motion for re¬ 
consideration (R. 14). 

Thereafter the appellant filed its pleas to the inter¬ 
vening petition (R. 14) admitting the execution of 
the contract between Schlegel and the District, the 
execution of the bond by Schlegel and appellant, the 
completion of the contract, final settlement thereof be¬ 
tween the District and Schlegel on December 13, 1933, 
and that no suit had been brought on the bond by the 
District of Columbia. The defendant denied that the 
appellee furnished or supplied any cement used in the 
prosecution of the work provided for in the contract 
between Schlegel and the District and that it was in¬ 
debted in any way to the appellee. 

Upon the intervening petition and the plea of the 
appellant the case went to trial on April 20, 1936, be¬ 
fore Mr. Justice James M. Proctor and a jury. There 
was a verdict for appellee at the direction of the court, 
upon which the judgment from which this appeal is 
taken was entered. 


The Evidence 

The evidence and testimony offered and received on 
behalf of the appellee, North American Cement Cor¬ 
poration, established the facts related below. The ap¬ 
pellant offered no evidence or testimony. 

On July 8, 1933, Schlegel entered into a contract 
with the District of Columbia (R. 38), the terms of 
which have been summarized in the statement of the 
pleadings, to construct cement concrete sidewalks in 
designated streets and avenues in the District. This 
contract was numbered 11,649. On July 6, 1933, 
Schlegel and the appellant executed and delivered to 
the District a bond conditioned upon the faithful per¬ 
formance of the contract, in accordance with its terms, 
and the prompt payment to all persons supplying 
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Schlegel with labor and material in the prosecution 
of the work provided for in the contract (R. 40). 

On June 28, 1933, a contract was executed between 
Lake Stone Company, a corporation, and the District 
of Columbia, numbered 11,648 (R. 40), similar in form 
to the contract between Schlegel and the District, and 
which provided that Lake Stone Company should 
make repairs to cement and concrete roadways and al¬ 
ley pavements in highways and alleys in the District 
as directed by the Director of Highways of the Dis¬ 
trict. A bond similar in form to the bond executed by 
Schlegel and the appellant was executed and delivered 
by Lake Stone Company, as principal and the United 
States Casualty Company as surety. (R. 41). 

Schlegel and Lake Stone Company entered into a 
working arrangement whereby they pooled their re¬ 
sources and efforts in the execution of these two con¬ 
tracts. Under this working arrangement, > Schlegel 
employed foremen, cement finishers, etc., organized 
the equipment to haul the materials to the jdbs so 
that concrete was placed where the District officials 
directed, and generally attended to the outside de¬ 
tails of the work.. . In addition to this, under the work¬ 
ing arrangement, Schlegel furnished the majority of 
the equipment (R. 41). 

Under this arrangement Lake Stone Company was 
to finance the equipment and payrolls on both con¬ 
tracts. All monies and checks received from the Dis¬ 
trict as payments on both contracts were turned over 
to Lake Stone Company, which was to handle all dis¬ 
bursements of payrolls and the disbursements of pay¬ 
ments for materials. Checks received by Sqhlegel 
from the District in payment under his contract were 
endorsed to Lake Stone Company and turned oyer to 
it by Schlegel. The money received from both con¬ 
tracts was to be used by Lake Stone Company in mak- 
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ing all disbursements required in the performance of 
both contracts (R. 41). 

On July 12, 1933, appellee entered into a contract 
with Potomac Builders Supply Company (R. 28) to 
sell to Potomac Builders Supply Company, at sped* 
tied prices, an estimated amount of 6,000 barrels of 
cement. This contract specifically provided that the 
cement was “ for re-sale to R. D. Schlegel for use in the 
contract for the construction of concrete sidewalks in 
Washington, 22,000 square yards/' At the time this 
contract was executed, the agent of the appellee knew 
that the cement was for use in the Schlegel contract 
(R. 29). The cement was sold through the Potomac 
Builders Supply Company rather than directly to 
Schlegel, because it was the policy of the appellee to 
sell contractors through building supply dealers (R. 
30-31). 

On May 12, 1933, another contract was executed be¬ 
tween i appellee and Potomac Builders Supply Com¬ 
pany in exactly the same form as the contract between 
Potomac Builders Supply Company and Schlegel, pro¬ 
viding for the sale of cement to Potomac Builders 
Supply Company “ for re-sale to Lake Stone Com¬ 
pany, to be used for repairing concrete roadways in 
the District of Columbia. This covers fiscal year's 
requirements for the District of Columbia for patch 
work on the streets as designated and on which bids 
were received April 26." (R. 30). 

Shipments under both the contract between appellee 
and Potomac Builders Supply Company and the con¬ 
tract between Lake Stone Company and Potomac 
Builders Supply Company began on July 1, 1933, and 
cement was shipped until March, 1934 (R. 36). All 
of the cement under both contracts was consigned to 
Lake Stone Company. No distinction was made in 
shipping under the Lake Stone Company and Schlegel 
contracts (R. 30). 
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All of the freight bills of lading for the cement 
shipped under the two contracts with Potomac Build¬ 
ers Supply Company were in the name of Lake Stone 
Company. All of the freight weigh bills for all of 
the cement were also in the name of the Lake Stone 
Company and the receipt for the cement was si 
by Lake Stone Company (R. 36-37). 

Of the 84 invoices issued for the cement under both 
contracts, 15 were directed to Potomac Builders Sup¬ 
ply Company and the remaining 69 invoices were di¬ 
rected to Lake Stone Company (R. 37). Lake Stone 
Company made payments for the cement out of the 
funds which it had received from both Schlegel and 
Lake Stone contracts with the District (R. 41). 

All of the cement under both contracts with Potomac 
Builders Supply Company was shipped to the yards of 
the Massaponax Sand and Gravel Corporation, 15th 
and H Streets, Northeast, Washington, D. C. (R. 29), 
which was known as the *‘plant” for the purposes of 
the contracts between Schlegel and the District and 
Lake Stone Company and the District, and was located 
in the yard of Massaponax Sand and Gravel Cor¬ 
poration because Schlegel and Lake Stone Company 
were purchasing sand and gravel from that company 
(R. 41-42). 

The cement from the freight cars, when it arrived 
at 15th and H. Streets, Northeast, was taken directly 
from the cars for use in a manner hereinafter de¬ 
scribed, or occasionally was placed in the railroad 
warehouse from which it was taken for use (R. 32, 42 
and 44). Appellee did not have a warehouse at that 
place (R. 32). 

The cement for both the Schlegel and Lake Stone 
jobs was taken indiscriminately and without distinc¬ 
tion from the cement shipped by appellee to the 15th 
and H Streets “plant”, under its two contracts 
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Potomac Builders Supply Company “for resale to 
Schlegel” and “for resale to Lake Stone Company” 

The reason the cement shipped by appellee was 
consigned to Lake Stone Company and receipted for 
by it was because the cement was being shipped to a 
different destination than the dealer’s warehouse, and 
because it was being shipped to the contractor where 
he expected to use it (R. 32). The reason the ap¬ 
pellee discontinued invoicing the cement for both con¬ 
tracts to Potomac Builders Supply Company after the 
first 15 invoices, and thereafter invoiced all the cement 
to Lake Stone Company was because Potomac Build¬ 
ers Supply Company was then operating under a 
creditors committee and that committee had requested 
appellee to bill the cement direct to Lake Stone Com¬ 
pany (R. 32). To carry appellee’s account for the 
cement on the two contracts between it and the ap¬ 
pellee, which were the only contracts which the Po¬ 
tomac Builders Supply Company had with the ap¬ 
pellee relating to the Schlegel and Lake Stone jobs (R. 
32), would have taken too much of the working capital 
of the Potomac Builders Supply Company (E. 35). 

In addition to the two contracts between appellee 
and Potomac Builders Supply Company, one of which 
provided for the sale of cement to Potomac Builders 
Supply Company for resale to Schlegel for use in his 
job, and the other of which provided for sale of cement 
to Potomac Builders Supply Company for re-sale to 
Lake Stone Company for use in its job, there were 
contracts between Potomac Builders Supply Company 
and Schlegel and Potomac Builders Supply Company, 
Lake Stone Company by the terms of which Potomac 
Builders Supply Company agreed to furnish the 
cement for the two jobs (E. 34-35). 

The contracts which Potomac Builders Supply 
Company had with Schlegel and Lake Stone Company 
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relate to the cement which was shipped to Lake Stone 
Company by the appellee for use in the two job$ (R. 
34-35). | 

Summarizing the facts as disclosed by the evidence 
and testimony so far as it relates to the sale by ap¬ 
pellee of its cement, it appears that appellee entered 
into its contracts with Potomac Builders Supply Com¬ 
pany, by the terms of which appellee was to sell to 
Potomac Builders Supply Company cement “for re¬ 
sale” to Schlegel and Lake Stone Company for use 
in the execution of the specific respective contracts 
which Schlegel and Lake Stone Company had with the 
District of Columbia. Appellee knew that the ceinent 
was to be used in execution of the two District con¬ 
tracts and intended that it should be so used, ais the 
contracts with the Potomac Builders Supply Company 
disclose. Furthermore, in execution of the planL Po- 
tomas Builders Supply Company contracted with both 
Schlegel and Lake Stone Company to furnish the 
cement. Appellee had sold the cement through the 
Potomac Builders Supply Company for the two ijobs, 
because of its policy to sell its cement through building 
supply dealers. In execution of appellee’s obligation 
to deliver cement, it shipped all of the cement fot use 
in both contracts, without distinction as to amounts, to 
Lake Stone Company, 15th and H Streets, Northeast, 
and Lake Stone Company receipted for the cement. 
Lake Stone Company made payments on account for 
the cement out of the joint funds which it had re¬ 
ceived from the District under its own contract and 
through Schlegel from his contract. At this point, 
therefore, the cement for both contracts we find Arriv¬ 
ing at the “plant” set up by Schlegel and Lake ^tone 
Company under their working arrangement for use in 
the execution of both contracts. 

The concrete for both the Schlegel and the Lake 
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Stone jobs was mixed at the plant at 15th and H 
Streets, Northeast. A mixer type of truck would 
firsf go to the sand and gravel bins where a proper 
amount of that material, as ordered by the District 
inspectors who were present, would be placed in the 
truck. The truck would then proceed to the railroad 
warehouse or freight car, at which there was another 
District inspector, and under whose supervision the 
proper amount of cement was put in the truck. Each 
truck was equipped with its own water tank. After 
the sand, gravel and cement had been placed in the 
mixer the top of the mixer would be sealed and locked 
and the truck would start for its destination, the lo¬ 
cation where pavements were being laid under the 
contract (R. 42). Concrete was being mixed for both 
the Schlegel and Lake Stone contracts at the same 
time, and when cement was needed for either contract 
it was taken from the car or warehouse without dis¬ 
tinction (R. 42-44). 

In the 44 Standard Specifications for Pavement, 
Streets and Alley Improvements and Work Incidental 
Thereto,’ ’ issued by the District of Columbia Highway 
Department, and which were made a part of the con¬ 
tract, in each instance, provision is made that ma¬ 
terial orders are to be provided by the contractor in a 
specified form, and that material orders shall accom¬ 
pany each lot of materials from the issuing point to 
the job and shall be delivered with the material by the 
driver to the inspector on the job. One copy of the 
order must, under these specifications, be retained by 
the inspector at the issuing point of the materials 
(R. 27). 

By the requirements of the Department of the En¬ 
gineer of Materials for the District of Columbia when 
a contract with the District for pavement construction 
is let, the Engineer Department calls the contractor’s 
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attention to the fact that he must use Bureaju of 
Standards tested cement and asks the contractor to 
inform the Department of the brand of cement in¬ 
tended to be used (R. 24). Upon receipt of this in¬ 
formation notice is sent to the Bureau of Standards to 
release the required amount of cement. Upon receipt 
of the cement at the “plant’’ the Department’s in- 
ispe'ctors break the seal placed by the Bureau! of 
Standards inspector at the mill and follow the cement 
through, checking the cement directly to the con¬ 
tractor and furnishing the contractor, in accordance 
with the standard specifications referred to above, 
with tickets certifying the cement is Bureau of Stand¬ 
ards tested cement in the quantity stated in the ticket 
(R. 25). In the case of both the Schlegel and the 
Lake Stone jobs this procedure was followed and the 
Bureau of Standards were requested to release 6,500 
barrels of cement for the Schlegel job, 15,000 bar¬ 
rels of cement for the Lake Stone job. (R. 25, 
50-51). 

As soon as work was ready to begin on the contract, 
the Engineer Department of the District sent to each 
inspector a so-called “contract list”, which showed 
the contracts let during certain periods and the kind 
of cement which must be used (R. 26). In the case 
at bar a list was sent to the inspectors on the Sclilegel 
and Lake Stone jobs. These instructions indicated 
that only appellee’s “Security” cement was to be used 
in the execution of these contracts (R. 26). 

For each mixer truck load of concrete destined for 
the Schlegel job or the Lake Stone job, the inspectors 
at the “plant” issued a ticket in triplicate. (R. 26, 44, 
45). These tickets indicated the contract for which 
the concrete was to be used, the quantity of cement, 
sand and gravel in the load, and were signed by the 
inspector. The original of each ticket was retained by 
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the inspector and forwarded each day to the Engineer 
Division of the District Highway Department. The 
first carbon copy, on bine paper, was, in accordance 
with the terms of the standard specifications, given 
to the driver of the truck for delivery to the inspector 
on the job where the concrete was being laid (R. 26, 44 
& 45). 

No inspector on the job was permitted to accept 
cement for the job unless he had the ticket from the 
District inspectors at the “plant”. In every in¬ 
stance on both the Schlegel and Lake Stone contracts 
the inspectors received from the truck driver a ticket 
issued by the “plant” inspector showing the amount 
of cement used and the kind (R. 46-48). 

The blue tickets received by the inspectors on the 
job were collected and sent to the District Building 
for checking. 

There were put into mixers at the “plant” for the 
Schlegel job as shown by the inspectors’ tickets 
6,138% barrels of appellee’s cement of the brand 
known as “Security” and 54 barrels of cement of the 
brand known as “Blue Streak” (R. 45). All of this 
cement was taken from the cement shipped to the 
“plant” by appellee under its contracts with Potomac 

Building Supply Company. All the inspectors testified 
at the trial that they used only North American Cement 
Company’s cement (R. 44-45) in accordance with the 
instructions they had received from the District High¬ 
way Department. The evidence shows that appellee 
had no contracts with Potomac Builders Supply Com¬ 
pany other than these two contracts relating to the 
Schlegel and Lake Stone jobs (R. 32). 

At this point it, therefore, appears conclusively 
from the evidence that the cement shipped by the ap¬ 
pellee in accordance with its contract with Potomac 
Builders Supply Company for use in the Schlegel 
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job, but consigned to Lake Stone Company forj rea¬ 
sons heretofore shown, went into the concrete in the 
mixers at the “plant,” which mixers were destined for 
the Schlegel job. 

The driver of the truck was given the blue carbon 
ticket which he was compelled, under District regula¬ 
tions, to deliver to the inspectors on the job where the 
concrete was being laid before those inspectors were 
authorized to accept concrete. 

The District records show that Schlegel, under his 
contract, in fact laid 25,500.58 square yards of con¬ 
crete (Exhibit 9, R. 47-49). The inspectors on the job 
testified that they accepted no concrete for the job 
unless it was accompanied by the blue carbon copy of 
the ticket. These tickets were collected and sent to 
the District Building. The District Engineer of De¬ 
signs who had charge of the work of checking the blue 
tickets at the District Building testified that they were 
kept a year or so and then destroyed, and that he did 
not know where the blue tickets were (R. 47).! The 
Engineer of Designs, however, did product the 
measurement sheets, showing that the 25,500.58 square 
yards of concrete were laid by Schlegel on the job, 
and these measurement sheets were made up by him 
from the blue tickets in the course of his dutibs as 
Engineer of Designs (E. 46-47). 

The Computing Engineer of the District, who 
checked the measurement sheets to ascertain whether 
or not the proper amount of cement had gone into 
the contract used in the, job, produced his records 
which showed that on the Schlegel job, according to 
his calculations, it was necessary that there go into 
the Schlegel concrete, in order to meet specifications, 
24,674bags of cement, and that the inspectors’ reports 
showed that 25,027 bags of cement had in fact gone 
into the job. He testified that this discrepancy be- 
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tween the required number of bags of cement in the 
job and the number the inspectors reported had gone 
into the job was usual, because it was difficult to lay 
cement of the exact thickness throughout in accord¬ 
ance with the specifications (R. 49). 

Whereas the inspectors showed that 25,027 bags of 
cement went into the concrete on the Schlegel job, 
appellee is claiming payment for only 24,771 bags (R. 
11), which is a greater number than was required 
under specifications for the job, but is a lesser num¬ 
ber than actually went into the job. 

From the foregoing it is submitted that it con¬ 
clusively appears from the evidence and testimony 
that 6,138% barrels (there are four bags of cement 
in each barrel, R. 58) of appellee’s “Security” brand 
of cement and 54 barrels of its “Blue Streak” brand 
delivered to the 15th and H Streets “plant” went 
into the concrete used in the construction under the 
Schlegel contract. Up to the point that the cement 
went into the mixers at the “plant” destined for the 
job, appellant raises very little question as to the 
evidence. The only point it raises is the fact that 
the carbon copies of the tickets issued by the in¬ 
spectors were not offered in evidence. As pointed out 
above, the blue tickets were given to the driver of 
the truck carrying the mixer in order that he might 
deliver the blue carbon copy to the inspectors on the 
job, who would not accept the concrete unless accom¬ 
panied by such a ticket. The Engineer of Designs of 
the District Highway Department testified that the 
blue tickets were not available because they probably 
had been destroyed. The other carbon copy was de¬ 
livered at the “plant”, ordinarily to the jobber (R. 
26). 

Appellant criticizes the failure to produce or ex¬ 
plain the failure to produce the second carbon set of 
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tickets issued at the ‘‘plant’’ and given to the jobber. 
The original of these tickets were offered and received 
in evidence. The production of the second set of 
carbon copies of tickets would not have met the ap¬ 
pellant’s objection, namely that the cement has not 
been sufficiently traced from the “plant” to the job. 
The tickets from the Engineer Department, -which 
were the original tickets, show that the cement went 
into the mixers destined for the Schlegel job. The 
carbon copy given to the jobber would have been, at 
most, merely cumulative of this evidence thatl the 
cement went into the mixers. See section III of the 
Argument herein. 

The appellant at the trial offered no evidence or 
testimony whatsoever (R. 58). None of this vast 
amount of evidence was contradicted by one word of 
testimony or one piece of evidence. 

In order to avoid repetition, the evidence relative 
to the credits against the amount claimed, about which 
the appellant raises a point, will be discussed when the 
question of law involved in that point is discussed. 


ARGUMENT. 

I 

North American Cement Corporation, Appellee, Sup¬ 
plied Schlegel, who had contracted with the Dis¬ 
trict of Columbia to construct concrete pavements, 
with cement used in the prosecution of the work 
under the contract within the meaning of the Act 
of July 7, 1932. 

The principal contention made by appellant in its 
efforts to have the judgment of the District Court re¬ 
versed is that the appellee, North American Cement 
Corporation, did not possess the right to bring suit 
under the provisions of the Act of July 7, 1932 (Title 
20, Sec. 47, Supp. II, D. C. Code, 1929, see Appendix 
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hereto). Appellant insists that because appellee sold 
the cement used in the construction of the pavements 
under Schlegel’s contract through Potomac Builders 
Supply Company, recovery is not permitted. A brief 
sum m ary of the facts pertinent to the supplying of the 
cement by appellee with a discussion of the decisions 
of the Supreme Court in like cases will demonstrate 
the error of appellant’s contention. 

Schlegel entered into a contract with the District for 
pavement construction on July 8, 1933 (R. 38). At 
the time the contract was awarded, appellee’s District 
sales manager discussed with Schlegel the furnishing 
of ceihent for use on his contract (R. 33). Schlegel 
at that time stated to the sales manager that he was 
leaving the buying of the cement to Lake Stone Com¬ 
pany (R. 33) (under the working arrangement de¬ 
scribed above, R. 41), but that he would recom¬ 
mend appellee’s cement to Lake Stone Company (R. 
33). The sales manager told him that the cement 
would have to be sold for the job through a dealer and 
that the price would have to be secured from that 
dealer (R. 33), because of appellee’s policy to sell con¬ 
tractors through building supply dealers (R. 31). On 
July 6,1933, appellee had submitted to Potomac Build¬ 
ers Supply Company a contract to sell to Potomac 
Builders Supply Company “for resale to R. D. 
Schlegel, Bethesda, Maryland, contractor for the con¬ 
struction of concrete sidewalks in Washington, 22,000 
square yards”, an estimated amount of 6,000 barrels 
of cement (R. 28). On the next day, July 7, 1933, 
Potomac Builders Supply Company entered into a 
contract with Schlegel to supply him with cement for 
his contract with the District of Columbia (R. 34). 
The proposed contract between Potomac Builders 
Supply Company and North American Cement Cor¬ 
poration was formally accepted by Potomac Build¬ 
ers Supply Company on July 12,1933 (R. 29). 



It, therefore, appears from the evidence that ap¬ 
pellee, although having a policy to sell its cemeilt to 
contractors only through dealers, nevertheless, bound 
its dealer, under the terms of its contract, to resell the 
cement to Schlegel for the specific construction 'Which 
Schlegel was to do for the District. Prior to this, ap¬ 
pellee^ agent had urged Schlegel to favor its cement 
in the construction work. 

Appellee shipped and consigned all its cement to 
Lake Stone Company (R. 36-37), which had a working 
arrangement with Schlegel to pool their effortsi and 
finances on Schlegel’s contract and the contract Lake 
Stone Company had with the District (R. 41). All of 
the cement shipped under the contract between Po¬ 
tomac Builders Supply Company and North American 
Cement Corporation of July 12, 1933 (R. 29),I was 
shipped to Lake Stone Company for the Schlegel job. 
For a short period the cement was invoiced tq Po¬ 
tomac Builders Supply Company, but for the greater 
part of the time the invoices were sent direct to Lake 
Stone Company, because Potomac Builders Supply 
Company had fallen into financial difficulties and the 
direct billing was to relieve Potomac Builders Supply 
Company of a drain on its working capital. 

Furthermore, the principal contractor (Schlegel) 
knew who was furnishing the cement. The rdgula- 
tions of the Engineer of Materials of the District of 
Columbia (R. 24) required Schlegel to state what 
cement would be used in the execution of the| con¬ 
tract, so that the Bureau of Standards might knake 
tests at the point of manufacture (R. 24, 25). 
Schlegel did this and designated cement of the North 
American Cement Corporation (R. 25). 

It is, therefore, established beyond the peradventure 
of a doubt that appellee sought to have its cement 
used by Schlegel in his contract, and that it specifically 
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provided in the contract with the supply dealer that 
the cement was to be resold to Schlegel for use on 
this specific job and that it, in fact, during the entire 
period of the contract, consigned the cement to Lake 
Stone Company, which had a working arrangement 
with Schlegel on the two contracts and was to make 
payments from monies received by it and Schlegel from 
the District. From this it is palpably apparent that it 
was the intention of the appellee from the outset that 
its cement should be used in the execution of Schlegel’s 
contract and for no other purpose. The only reason¬ 
able inference from all of these precautions by ap¬ 
pellee is that it desired the protection of the bond 
which Schlegel had executed with appellant as surety 
on July 6,1933. 

Does this state of facts bring appellee within the 
terms of the Act of July 7, 1932, as one who has sup¬ 
plied i materials to the contractor for use in the 
prosecution of the work provided for in the con¬ 
tract ! 

The Act of July 7, 1932, which relates to construc¬ 
tion contracts with the District of Columbia, is, except 
for unimportant minor details, in exactly the same 
language as the so-called Heard Act (Sec. 270, Title 
40, U. S. Code), which relates to construction con¬ 
tracts with the Federal Government. The decisions, 
therefore, interpreting the Heard Act will be con¬ 
trolling in the interpretation of the District Act. 

The Supreme Court of the United States has been 
interpreting the Heard Act for considerably over 
thirty years and the rules of interpretation relating to 
it are well established. . . ■ 

While not the earliest case decided under the Heard 
Act by the Supreme Court, the case of Mankin, et al vs. 
U. S . for the TJse and Benefit of Ludowici-Celadon 
Company , et al, 215 U. S. 533, controls the case at bar. 
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In that case the Mankin Company entered into a con¬ 
tract with the Government for the construction of a 
post office and gave bond as provided by the Ifteard 
Act. Thereafter, the Mankin Company entered into 
a contract with one Smythe “by the terms of which 
Smythe agreed to furnish certain plumbing, gas fit¬ 
ting, sheet metal, tile roofing, etc., to be used the 
construction and erection of the post office building.” 
Ludowici-Celadon Company and others sold and de¬ 
livered to Smythe materials which he required to ful¬ 
fill his contract with the Mankin Company. Smythe 
failed to make full payment to Ludowici-Celadon 
Company and suit was brought by that company and 
the others similarly situated against the genera[L con¬ 
tractor and the surety on its bond to recover th^ pur¬ 
chase price. 

Appellant contends (appellant’s brief, p. 22) that 
appellee in the case at bar is one degree removed from 
the position of the plaintiff in this case. Appellant 
asserts that “If still another company—the Aj com¬ 
pany—had sold the materials to the Celadon Com¬ 
pany and the latter had sold them to the sub-con¬ 
tractor, then the position of the A Company would 
be analagous to that of the appellee”. Appellant is 
in error. As far as contiguity to the general con¬ 
tractor is concerned, appellee is as close, if not closer, 
to the general contractor than was Ludowici-Celadon 
in the Mankin case. In the Mankin case there was 
one party, namely Symthe, between the general con¬ 
tractor and Ludowici-Celadon. In the case it bar 
there is at most only one party between Schlegel and 
North American Cemen,t Corporation, namely Po!- 
tomac Builders Supply Company and its position was 
merely nominal. 

It, therefore, appears that the facts in the Mankin 
case and the case at bar are precisely analagous. 
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The defendants in the Marikin case contended that 
the paintiffs should not be permitted to recover be¬ 
cause they had not furnished the materials directly to 
the general contractor. This contention was over¬ 
ruled by the Supreme Court. The Court said: 

“The additional phrase used in this connection, 
‘the person or persons supplying the contractor 
with labor and materials,’ it is contended, shows 
that only those who furnish labor and materials 
directly to the contractor come within the benefit 
of the act. We cannot agree with this contention. 
The phrase ‘person or persons supplying the con¬ 
tractor with labor and materials,’ are the words 
embodied in both statutes alike in the reauire- 
ment of a bond for their benefit. In the Hill Case 
it was dictinctly held that ‘persons supplving the 
contractor with labor and materials, ’ included not 
only the subcontractor, but any one who furnished 
labor and materials to the subcontractor for 
carrvinq out the work contracted for. There is 
nothing in the provision as to who shall have a 
copy of the bond for the purpose of suit which 
changes or limits the obligation of the bond under 
identical requirements in both statutes, alike em¬ 
bracing, as construed in the Hill Case, persons 
furnishing labor and materials to a sub-contrac¬ 
tor.” (Italics supplied.) 

The contention was raised in the Manikin case that 
to permit recovery by others than those who furnish 
the general contractor directlv with materials would 
subject Government contractors to hazards which it 
would be impossible for them to meet. As to this, the 
Supreme Court said: 

“As to the other point, that the Mankin Con¬ 
struction Company had paid to Smvthe, the sub¬ 
contractor, the amount due him, except the sum 
of $644.57, before receiving notice of the claims 
of the outstanding debts recovered in this case, 
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there is no provision in the statnte that notice 
shall be given to the contractor of claims aJgainst 
the sub-contractor, and limiting the recovery to 
the amount unpaid at the time of such notice. 
Such provision is found in some of the state 
statutes, and is made a condition of recovery in 
some of the mechanics’ lien acts; but this Case is 
controlled by the Federal act under consideration 
and the obligation of the bond, which requires 
payment to all persons supplying labor and ma¬ 
terial in the prosecution of the work contem,plated 
by the contract. 

“As was said in the Hill Case, the contractor 
can protect himself by requiring a bond securing 
him against liability on acount of engagements of 
the subcontractor with persons who furnish labor 
and material upon his order. Indeed, the present 
contract contained, as the record shows, a provi¬ 
sion that the general contractor reserved tHe right 
to require a full release from all claims for 
which he had become liable for materials fur¬ 
nished to, or work done for, the subcontractor, on 
account of materials and work required by the 
contract, with the right to withhold any amount 
due to the subcontractor until such release should 
be furnished.” (Italics supplied.) 

Appellant, insisting that Potomac Builders Supply 
Company is not a subcontractor (although the statute 
says nothing concerning subcontractors) and that if 
those who supply materials to those who in turn sup¬ 
ply the materials to the general contractor without 
performing any actual work on the job, are permitted 
to recover, the general contractor will not be able to 
protect himself as indicated by the Supreme Court by 
taking a bond from those from whom he is purchasing 
materials to protect him from any one who miy have 
furnished the materials to the person from whom the 
general contractor secures the materials. It is diffi¬ 
cult to understand how this proposition follows. Ap- 
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pellant’s conclusion would clearly seem to be non 
seqnitur. If the general contractor may require the 
person whom appellant designates a technical subcon¬ 
tractor to supply him with a bond that persons furn¬ 
ishing material to the subcontractor will be paid, what 
is to prevent the general contractor from insisting 
that those who contract to furnish him with materials 
shall supply him with a bond guaranteeing that they 
will pay for the materials they furnish! Neither in 
the decisions nor in the statute is there any distinction 
made between one who furnishes materials and labor 
to the general contractor and those who furnish only 
materials to the general contractor. In the case at bar 
it appears, furthermore, that the principal contractor 
(Sehlegel) testified that he used appellee’s cement (R. 
42). 

The general rules of interpreting the statute are set 
out in very much more detail in the earlier case of TJ. 
8. ex tel. Hill vs. American Surety Company , 200 U. 
S. 197, in which the New Jersey Foundry and Machine 
Company contracted with the Government for the 
construction of four observation towers and gave bond 
under the statute. Thereafter the New Jersey Foundry 
and Machine Company contracted with Richard 
Manufacturing Company for certain portions of the 
work. I Thereafter, at the request of Richard Manu¬ 
facturing Company, the plaintiffs, Daniel H. and 
Howard H. Hill, performed certain portions of the 
work. The Hills were not paid for their services and 
sued under the statute. The Supreme Court held 
that they were entitled to recover against the bonding 
company of the general contractor. In the course of 
the opinion the Court said: 

“Looking to the terms of this statute in its 
original form, and as amended in 1905, we find 
the same congressional purpose to require pay¬ 
ment for material and labor which have been fur- 
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nished for the construction of public works, j The 
affidavit to be filed with the head of the depart¬ 
ment under the direction of which the work has 
been prosecuted requires the affiant to state that 
labor or materials for the prosecution of such 
work has been supplied by him, for which pay¬ 
ment has not been made, and such persons are 
given the right of action on the bond in the name 
of the United States. Language could hardly be 
plainer to evidence the intention of Congress to 
protect those whose labor or material has con¬ 
tributed to the prosecution of the work. TheVe is 
no language in the statute nor in the bond vbhich 
is therein authorized limiting the right of recov¬ 
ery to those who furnish material or labor directly 
to the contractor but all persons supplying the 
contractor with labor or materials in the prosecu¬ 
tion of the work provided for in the contract are 
to be protected. The source of the labor or ma¬ 
terial is not indicated or circumscribed. It is only 
required to be ‘supplied’ to the contractor ih the 
prosecution of the work provided for. How sup¬ 
plied is not stated, and could only be known as 
the work advanced and the labor and material 
are furnished. 

“If a construction is given to the bond so limit¬ 
ing the obligation incurred as to permit only those 
to recover who have contracted directly with the 
principal, it may happen that the material and 
labor which have contributed to the structure 
will not be paid for, owing to the default of sub¬ 
contractors, and the manifest purpose of, the 
statute to require compensation to those who pave 
supplied such labor or material will be defeated. 

“We cannot conceive that this construction 
works any hardship to the surety. The contrac¬ 
tor gets the benefit of such work or material. It 
is dictinctly averred in this case that the original 
contractor received the benefit of the work done, 
and it was used in part performance of his con¬ 
tract. It is easy for the contractor to see j to it 
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that he and his surety are secured against loss by 
requiring those with whom he deals to give secur¬ 
ity by bond, or otherwise, for the payment of such 
persons as furnish work or labor to go into the 
Structure. In view of the declared purpose of the 
statute, in the light of which this bond must be 
read, and considering that the act declares in 
terms the purpose to protect those who have fur¬ 
nished labor or material in the prosecution of the 
work, we think it would be giving too narrow a 
construction to its terms to limit its benefits to 
those only who supply such labor or materials 
directly to the contractor. The obligation is ‘to 
make full payments to all persons supplying it 
with labor or materials in the prosecution of the 
work provided for in said contract.’ This lan¬ 
guage, read in the light of the statute, looks to 
the protection of those who supply the labor or 
materials provided for in the contract, and not to 
the particular contract or engagement under 
which the labor or materials were supplied. If 
the contractor sees fit to let the work to a sub¬ 
contractor, who employs labor and buys materials 
which are used to carry out and fulfill the engage¬ 
ment of the original contract to construct the 
public building, he is thereby supplied with the 
materials and labor for the fulfillment of his en¬ 
gagement as effectually as he would have been 
had he directly hired the labor or bought the 
materials. ’’ (Italics supplied.) 

Particular attention is directed to the language 
of the court’s opinion referring to material and labor 
in the disjunctive. In the first paragraph quoted above, 
the Court says: “There is no language in the statute 
nor in the bond * * * * limiting the right of recov¬ 
ery to those who furnish material or labor directly to 
the contractor, but all persons supplying the contrac¬ 
tor with labor or materials * * * * are to be pro¬ 
tected. The source of the labor or material is not in- 
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dicated or circumscribed. It is only required i to be 
‘supplied’ to the contractor * * * V’ 

Again in the third paragraph of the portion of the 
opinion quoted, the Court, referring to the lan ; 
of the statutes, says: ‘ ‘ This language, read in the light 
of the statute, looks to the protection of those who 
supply the labor or materials provided for in the con¬ 
tract, and not to the 'particular contract or engagement 
under which the labor or materials were supplied.” 

It is apparent that the Supreme Court made i.o dis¬ 
tinction such as that upon which appellant insists that 
one furnishing materials which, in fact, are used in 
the prosecution of the work may not recover unless 
he is what appellant calls, technically, a subcont ractor 
who is performing actual work of construction. It is 
not, as the Supreme Court indicates, the “particular 
contract or engagement” under which the labor or 
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materials are supplied, but the fact that they are sup¬ 
plied and used in the prosecution of the work. 

There can be no question of the fact that appellee 
supplied the materials for use in the prosecution of 
SchlegePs contract. It went to great pains to see that 
its material was to be used in SchlegePs contract. It 
solicited the use of its materials from Schlegel. It 
provided in its contract with Potomac Builders Supply 
Company that the material furnished was “fpr re¬ 
sale to B. D. Schlegel * * * * , contractor fbr the 
construction of concrete sidewalks in Washington, 
22,000 square yards”. Appellee not only specified 
that its material was to be sold to Schlegel but that it 
was to be used in this particular contract. Further¬ 
more, it shipped all of its material to SchlegePs 
agent (Lake Stone Company, under its working ar¬ 
rangement with Schlegel), and Lake Stone Company 
receipted for the material. Appellee’s material was 
taken directly from the freight cars or the railroad 
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warehouse for use in the construction provided for in 
the Schlegel contract. Furthermore, in fulfillment of 
its obligation to appellee to resell the cement of 
Schlegel for the specific construction work Potomac 
Builders Supply Company 'entered into a contract 
with Schlegel to that effect. (R. 34) 

It is submitted that appellant’s argument that ap¬ 
pellee is not protected by the terms of the statute in 
question is entirely lacking in substance. An accept¬ 
ance of appellant’s construction of the statute would 
violate every canon of construction laid down by the 
Supreme Court for the interpretation of this partic¬ 
ular statute or its verbal equivalent, the Heard Act. 

In the early case of United States Fidelity and Guar¬ 
anty Company vs. Golden Pressed and Fire Brick 
Company , 191 U. S. 416, the Court first indicated one 
of the principles of interpretation for this statute. The 
Court said: 

“The rule of strictissimi juris is a stringent 
one, and is liable at times to work a practical in¬ 
justice. It is one which ought not to be extended 
to contracts not within the reason of the rule, par¬ 
ticularly when the bond is underwritten by a cor¬ 
poration which has undertaken for a profit to 
insure the obligee against a failure of perform¬ 
ance on the part of the principal obligor. Such 
a contract should be interpreted liberally in favor 
of the subcontractor, with a view of furthering 
the beneficent object of the statute.” (Italics 
supplied.) 

In Fleischman Construction Company, et al vs. U. S. 
to the Use of Forsberg, 270 U. S. 349, the Supreme 
Court said, in construing the Act: 

“The purpose of the Materialmen’s Act, which 
is highly remedial and must be construed liber¬ 
ally, is to provide security for the payment of all 
persons who supply labor or material in a public 
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work, that is, to give all creditors a remedy on the 
bond of the contractor, to be enforced within a 
reasonable time in a single proceeding in which 
all claimants shall unite. Bryant Co. vs. Steam 
Fitting Co., 235 U. S. 327, 380. In resolving the 
ambiguities in its provisions the Court must en¬ 
deavor to give coherence to them in order to 
accomplish the intention of Congress, and adapt 
them to fulfill its whole purpose.” (Italics sup^ 
plied.) 

In Illinois Surety Company vs. John Davis Com¬ 
pany, 244 U. S. 376, the Supreme Court held the surety 
liable, even though the principal transferred his 
business, after he had entered upon a construction con¬ 
tract, to a corporation. The Court said: 

“The purpose of the Act was to provide secur¬ 
ity for the payment of all persons who prohide 
labor or material on public work . This was done 
by giving a claim under the bond in lieu of the lien 
upon land and buildings customary where prop¬ 
erty is owned by private persons. Decision i of 
this Court have made it clear that the statute p nd 
bonds given under it must be construed liberajlly, 
in order to effectuate the purpose of Congress 
as declared in the Act. In every case which has 
come before this Court, where labor and materials 
were actually furnished for and used in part per¬ 
formance of the work contemplated in the bond, 
recovery was allowed, if suit was brought within 
the period prescribed by the act. Technical riles 
otherwise protecting sureties from liability have 
never been applied in proceedings under the 
statute”. (Italics supplied.) 

In A. Bryant Company vs. New York Steam fit¬ 
ting Company, 235 U. S. 327, the Supreme C(^urt 
went so far in its liberal construction of the Act ai to 
hold that the surety cannot raise as a defense to a suit 
on its bond the fact that the claimant has not given 
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notice to other claimants as required by the terms of 
the Act. The Court said: 

“The Act is intended to be highly remedial. 
Its purpose is simple and beneficial. It is to give 
a remedy to materialmen and laborers on the bond 
Of the original contractor and a reasonable time 
to enforce it and in a single proceeding to unite 
all claimants.” 

See Also: 

United States vs. Burgdorf, 13 App. D. C. 506. 

United States vs. City Trust, etc., Safe Deposit Com¬ 
pany, 21 App. D. C. 369. 

Heine Safety Boiler Company vs. U. S. to the Use 
of The American Enameled Brick and Tile Company, 
35 App. D. C. 273. 


II 

The Trial Court Committed No Error in the Admission 

of Certain Evidence to Which Appellant Objected. 

The appellant objected to the introduction in evi¬ 
dence of the contract (R. 28) between appellee and 
Potomac Builders Supply Company for the sale of the 
cement to Potomac Builders Supply Company “for re¬ 
sale to Schlegel”, and to the similar contract between 
Potomac Builders Supply Company (R. 30) and ap¬ 
pellee for the sale of cement to Potomac Builders Sup¬ 
ply Company “for re-sale to Lake Stone Company”. 
Heretofore in this brief the entire evidence offered in 
the trial has been reviewed and the relation which each 
item of evidence bears to the case has been shown. 
As appellant itself indicates, this objection to the 
admission of evidence goes to the question upon which 
appellant insists as to whether or not appellee is au¬ 
thorized to sue under the statute in question. It is 
submitted that appellee has demonstrated in the pre¬ 
ceding section of the brief that it has full capacity to 
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sue under the terms of the statute. The two Con¬ 
tracts to which the appellant objects were clearly 
relevant to the issue involved to show the relationship 
between the furnishing of the cement by appellee and 
its use in the prosecution of the Schlegel job. Partic¬ 
ularly is this true when these two contracts are taken 
in connection with the contracts between Pototnac 
Builders Supply Company (Exhibit 3 R. 34) and the 
Lake Stone Company and Potomac Builders Supply 
Company (Exhibit 4, R. 35), and Schlegel which pro¬ 
vided for the furnishing of cement by Potomac 
Builders Supply Company to the two general con¬ 
tractors for use on their respective jobs. Still further 
is the materiality of these contracts apparent when 
the testimony of the witness Gulick, vice-president of 
Potomac Builders Supply Company is considered, 

Gulick testified that the cement furnished pursuant 
to the contracts he had with Schlegel and Lake Stone 
Company was the same cement which he secured from 
appellee under the contracts to which appellant ob¬ 
jects (R. 34, 35). Appellant assigns no error in the 
admission of the latter two contracts, which, however, 
constitute the connecting link between the contracts 
to which objection is made and the contracts with the 
general contractors. In other words, the four con¬ 
tracts, viewed in the light of testimony of the witness 
Adkins (R. 33) and the witness Gulick (R. 34, 35) 
show conclusively that appellee, from the moment it 
sought to have its cement used on the Schlegel job, 
took every precaution to bring itself within the statute 
and under the protection of the bond thereby required. 
Appellee’s agent approached Schlegel to interest him 
in using its cement (£. 33). When it made its contract 
witb_ Potomac Builders Supply Company it specifi¬ 
cally provided that the cement was for re-sale to 
Schlegel in the prosecution of this particular contract. 
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To carry out its obligation to sell the cement for nse 
on this particular contract, Potomac Builders Supply 
Company entered into the contract with Schlegel, 
winch is Exhibit 3 in evidence (R. 34). There cer¬ 
tainly could be no clearer evidence of the close rela¬ 
tionship of all the facts which support appellee’s con¬ 
tention that it is legally entitled to the protection of 
the bond. 

The appellant also assigns as error the lower 
court’s action in permitting the witness Adkins, appel¬ 
lee’s agent, to testify that the cement in question was 
sold through Potomac Builders Supply Company 
rather than directly to Schlegel, because it was the 
policy of his company to sell cement only through 
dealers. This evidence was clearly material to explain 
the action of all the parties in arranging their affairs 
in the way that they did. The question as to whether 
or not appellee is too “remote” as argued by appel¬ 
lant to avail itself of the benefits of the statute, is a 
broad question which must be determined by the facts 
in the case. It was clearly open to explanation as to 
why appellee sold cement to Potomac Builders Supply 
Company and in the contract required Potomac 
Builders Supply Company to re-sell the cement to 
Schlegel for use on a particular job. This explana¬ 
tion becomes all the more material when we find Po¬ 
tomac Builders Supply Company contracting with 
Schlegel to furnish him this very cement. In other 
words, the question was why did not appellee contract 
directly with Schlegel rather than proceed in this cir¬ 
cuitous manner to attain the same result as if a con¬ 
tract had been executed between appellee and Schlegel. 
The answer is clearly found in the witness Adkins’ 
testimony, where he stated that this method was used 
because of the appellee’s policy to sell contractors 
through dealers. The purpose of evidence is to enable 
the court and the jury to reach the truth. The evidence 
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in question clearly depicted the true situation. It was 
not prejudicial to the appellant. The use of the word 
‘ 4 through’’ by the witness is objected to by appellant 
on the ground that it is a misnomer. It may be a 
colloquialism but it is certainly not a misnomer. If 
one clears his head of legal cobwebs and view}s the 
matter in the light of common intelligence can there 
be any doubt that the court and the jury fully under¬ 
stood what the witness meant when he said the cement 
was sold 4 ‘through a dealer”? 

Appellant also assigns as an error the ruling of the 
court below in admitting into evidence paragraphs 
2, 3, 4, 5 and 8 of the statement of admitted facts 
(R. 36, 37). These paragraphs simply bring intb evi¬ 
dence the bills of lading made out to Lake Stone Com¬ 
pany, the freight weigh bills, in which Lake Stone 
Company receipted for the cement, and certain deliv¬ 
ery receipts for cement delivered from appellee’s 
Washington warhouse and the two contracts, Exhibits 
2 and 3, which have heretofore been discussed. The 
evidence as to the manner in which the cement was 
shipped to Lake Stone Company and why it was 
shipped to Lake Stone Company has been stated in 
detail. The arrangement between Schlegel and Lake 
Stone Company has been discussed. The bills of lad¬ 
ing, weigh bills and receipts constitute merely links in 
the chain of evidence which tell the entire story of: the 
transaction amongst the parties. They were clearly 
material. 

Ill 

The Court Committed No Error in Refusing to Submit 

the Case to the Jury. 

Appellant insists that appellee failed to establish 
by its proof that the cement it furnished was used in 
the prosecution of the Schlegel contract. The facts in 
the case, as disclosed by the evidence and testimony, 
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have heretofore been recited in full. It is submitted 
that they establish beyond the peradventure of a 
doubt that the cement furnished by appellee was used 
in the Schlegel job. Appellant does not'seriously 
dispute the fact that appellee’s cement went into the 
mixer trucks at the “plant” destined for the Schlegel 
job. At this point, however, it insists that the evi¬ 
dence does not show that the mixer-truck in any one 
instance actually proceeded to the Schlegel job. 

On this point the facts as disclosed by the evidence 
are: The Engineer of Materials of the District re¬ 
quired Schlegel to advise him of the cement he pro¬ 
posed to use (R. 24). Schlegel advised this Engineer 
that he would use appellee’s brands of cement known 
as “Security” and “Blue Streak”. The Engineer of 
Materials then advised the Bureau of Standards to 
release sufficient of appellee’s cement to supply the 
Schlegel contract (R. 25). All inspectors were fur¬ 
nished with the “contract list”, showing that only 
appellee’s cement was approved by the Division of 
Materials for use on the Schlegel job (R. 26). 

The inspectors at the “plant”, acting under the 
requirements of the Stand ard Specifications for Pave¬ 
ments, Streets and Alley Improvement (R. 27), pre¬ 
pared a ticket each time cement went into a mixer 
indicating the amount of cement, sand and gravel in 
the miver, and the contract on which the resulting con¬ 
crete was to he used. A carbon copy of this ticket 
on blue paper was given to the driver of the truck, 
in accordance with the same Standard Specifications, 
which required the driver to deliver the ticket to the 
inspector on the job before the concrete was accept¬ 
able for use (R. 27). All the inspectors at the “plant” 
testified that they permitted only appellee’s cement to 
be put in the mixers (R. 44, 45). 

The Engineer of Designs of the District Highway 
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Department (E. 46) testified tliat inspectors op the 
job were permitted to accept concrete only when 
accompanied by the ticket from the Materials De part- 
ment showing the concrete was for a particular job. 
The inspectors on the job (E. 48) testified that they 
accepted no concrete on the Schlegel job unless it was 
accompanied by the blue ticket in question (R. 48, 
49). The Engineer of Designs of the District testi¬ 
fied that these blue tickets were collected and from 
these blue tickets the measurement sheets, showing 
the concrete pavement laid by Schlegel, were made up. 
The Computing Engineer of the District testified that 
he found that Schlegel had laid the number of square 
yards of concrete required under his contract and 
that the necessary contract amount of cement j had 
gone into the concrete (E. 49, 50). On the bas^s of 
this Schlegel was paid by the District Government for 
the work on his contract (E. 57). Unless the coiirt is 
to find from this uncontradicted evidence that every 
District employee, from the inspectors at the * 6 plant’’ 
and on the job, to the disbursing officer who paid for 
the work, violated their obligations to the District! and 
permitted work to be paid for that did not comply 
with the District requirements, it conclusively appears 
that appellee’s cement was used in the prosecution 
of the Schlegel contract. 

Furthermore Schlegel testified that he never au¬ 
thorized the use of any cement than appellee 9 s and 
to the best of his knowledge no other cement was 
used (R. 42 ). 

In the absence of any evidence to the contrary, it 
is conclusively presumed that all of these District 
officers performed their duty and if they performed 
their duty, appellee’s cement was used on the Schlegel 
job. The Supreme Court has frequently held that 
public officers are presumed to act in obedience to their 
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duty. In Town of Weyauwega vs. Ayling, 99 U. S. 
112, somewhat the same objection as to sufficiency of 
proof was raised. Suit was brought against the town 
upon certain of its bonds. One of the defenses was 
that there had been no valid delivery of the bonds. 
The question was whether the Chairman of the Board 
of Supervisors of the town delivered the bonds with 
assent of the town clerk, which was required. As 
to this, the Supreme Court said (at page 19): 

“It is true the chairman alone made the actual 
delivery to the railroad company; but the pre¬ 
sumption is, that what he did was assented to by 
the clerk in office at the time. Certainly it could 
not have been contemplated that, to make a bind¬ 
ing obligation, both the chairman and clerk must 
have been present when the delivery to the rail¬ 
road company was made; and as the presumption 
always is, in the absence of anything to the con- 
rary, that a public officer while acting in his of¬ 
ficial capacity is performing his duty, it must 
be assumed for all the purposes of this case that 
the bonds were delivered to the railroad com¬ 
pany bv the chairman with the assent of the 
clerk • * * ” 

In Coe vs. Errol , 116 U. S. 517, the question was 
whether logs cut in New Hampshire and placed in a 
river in New Hampshire for later floating into Maine 
could be taxed in New Hampshire without violating 
the Federal Constitution. The Court held that the 
property could be taxed “in the usual manner in 
which such property is taxed; and not singled out to 
be assessed by itself in an unusual and exceptional 
manner because of its destination”. On the question 
as to whether this condition had been observed in 
levying the tax, the Court said, (at Page 529) : 

“These conditions we understand to have been 
compiled with in the present case. At all events 
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there is no evidence to show that the taxes vbere 
not imposed in the regular and ordinary way . 
As the presumption, so far as mode and manner 
are concerned f is always in favor of, and not 
against, official acts, the want of evidence to the 
contrary must be regarded as evidence in fgvor 
of the regularity of the assessment in this case.” 
(Italics supplied.) 

In Wilkes vs. Dinsman, 7 Howard (48 U. S.) 89, the 
Court said: 

“ Every public officer is presumed to act; in 
obedience to his duty until the contrary is shown.” 

In the United States vs. Chemical Foundation, 272 
U. S. 1, suit was brought to set aside a sale of prop¬ 
erty by the Alien Property Custodian. The defendant 
relied upon orders for the sale issued by the Coun¬ 
selor for the State Department. The Government in¬ 
sisted that the orders were induced by misrepresenta¬ 
tion and were made without knowledge of the material 
facts. In discussing this argument, the Supreme 
Court said: 

1 ‘ The presumption of regularity supports the 
official acts of public officers and, in the absence 
of clear evidence to the contrary, courts presume 
that they have properly discharged their official 
duties. Confiscation Cases, 20 Wall. 92, 108; 
United States v. Page, 137 U. S. 673, 679-680; 
United States v. Nix, 189 U. S. 199, 205. Under 
that presumption, it will be taken that Mr. Polk 
acted upon knowledge of the material facts. The 
validity of reasons stated in the orders, or the 
basis of fact on which they rest, will not be re¬ 
viewed by the Courts.’’ 

Appellee’s case, therefore, is not, as stated by ap¬ 
pellant, built up of inferences. It is built up, as far 
as the tracing of the cement from the “plant” to the 
job is concerned, upon the unrebutted presumption 
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that the District officers performed their duty and saw 
to it that the work that Schelegel did under his con¬ 
tract was done in accordance with District specifica¬ 
tions and requirements which called for appellee’s 
cement. If appellee’s cement was not used in the 
work done by Schlegel, then three engineers of the 
District, six District inspectors, the Disbursing Officer 
of the District and the District Commissioners failed 
to do their duty. This, of course, is not the case. 
They are presumed to do their duty and, as the Su¬ 
preme Court said in Coe vs. Errol , supra , “The want 
of evidence to the contrary must be regarded as evi¬ 
dence in favor” of the acts of the District officers. 
Far from being built upon mere inferences, appellee’s 
case is built upon evidence as it is defined by the Su¬ 
preme Court in Coe vs. Errol. 

IV 

There Is No Variance Between the Allegations of the 
Petition and the Proof in Support Thereof. 

Appellant argues that because the contract between 
Potomac Builders Supply Company and Schlegel (Ex¬ 
hibit 3, It. 24) was not mentioned in the petition, there 
was a variance in the allegations and the proof. This 
contract is the contract for the sale by Potomac Build¬ 
ers Supply Company of the cement to Schlegel. As a 
matter of fact, the petition alleges (Paragraph 6, It. 7) 
that Potomac Builders Supply Company sold and de¬ 
livered all of the cement to Schlegel. The contract, 
Exhibit 3, which it is asserted brings about a variance 
between the allegations and the evidence, was the con¬ 
tract by which the cement was sold and delivered by 
Potomac Builders Supply Company to Schlegel, as 
alleged in the petition. 

(Note: In the transcript of the record, paragraph 6 
of the petition (R. 7), alleges that Potomac Builders 
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Supply Company delivered the cement to Schlegell It 
was agreed between the parties that this was intended 
to read “sold and delivered”. Through an oversight 
the interlineation of the words “sold and” was) not 
made in the petition in the lower court, although be¬ 
fore the court at the time. Appellant makes no point 
of this and agrees that the paragraph should read 
“sold and delivered”). 

V 

The Amount of Credit Allowed by Appellee Against 
Charges for Cement Used in the Execution of the 
Schlegel Contract Represents an Equitable Propor¬ 
tion of the Credits Against Charges for Cement 
Purchased from Appellee and Used Indiscrimi¬ 
nately in the Execution of Both the Schlegel and 
the Lake Stone Company Contracts. 

Appellant argues that the evidence shows that) the 
appellee, in its particulars of demand (R. 9-11), has 
not allowed proper credit against the charges for the 
cement used in the prosecution of the work under the 
Schlegel contract. An examination of the evidence 
will demonstrate that credit was allowed against the 
amount charged for the cement used in the prosecu¬ 
tion of the Schlegel work in the only equitable manner 
it could be allowed under the circumstances of the 
case. 


The particulars of demand (R. 11) show that the 


total contract price for cement used on the Schlegel 
job was $14,518.04. Against this was allowed a credit 
of $10,582.27, made up of credits for freight, bags re¬ 
turned, cash discount and cash. 

The difference between the appellant and the appel¬ 
lee upon the question of whether or not proper credits 
were allowed is one of theory. If appellee’s theory 
is correct, the judgment should be affirmed. If appel¬ 


lant’s theory is correct, all that is necessary is 


that 
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the judgment be reduced to conform to that theory, 
since all the evidence necessary to support either 
theory is in the record. 

The circumstances which justify the method in ac¬ 
cordance with which appellee credited, against charges 
for cement used only on the Schlegel job, a portion of 
the cash, paid from joint funds of Schlegel and Lake 
Stone Company for cement used on both jobs, and a 
portion of the freight and bag refunds and discounts 
for cash growing out of the sale by appellee of the 
cement for both jobs, are as follows: 

Schlegel and Lake Stone Company had separately 
executed contracts with the District of Columbia for 
the performance of distinct and unrelated jobs (R. 
38, 40). 

Schlegel and Lake Stone Company entered into a 
working arangement (R. 41) for the performance of 
the two contracts. Under this working arrangement 
Lake Stone Company handled all the money. It re¬ 
ceived from the District the money due under its con¬ 
tract and Schlegel endorsed to it the checks received 
by him on his contract (R. 41, 57). 

From these joint funds Lake Stone Company made 
all disbursements covering payrolls and payments for 
materials (R. 41). Schlegel had nothing to do with 
the payment of bills and never saw the books or the 
check book (R. 41). 

All the cement for both jobs was shipped under bills 
of lading to Lake Stone Company and it receipted to 
the railroad company for all the cement (R. 29, 32, 
36, 37). 

The first fifteen invoices for the cement were sent 
to Potomac Builders Supply Company, because the 
cement was sold through it, as heretofore described, 
but all the other sixty-nine invoices were, due to finan¬ 
cial difficulties of Potomac Builders Supply Company 
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(R. 35, 37), made out to and sent directly to Lake 
Stone Company. 

Appellee had two accounts on its books, one for 
Potomac Builders Supply Company (Exhibit 13, R. 
52), and one for Lake Stone Company (Exhibit 14, 
R. 59). 

The first fifteen invoices for cement for both jobs 
were charged on the books of appellee to the Potomac 
Builders Supply Company account (R. 52) and it ap¬ 
pears that there were credits equal to the ajnount of 
these charges on this account (R. 52). 

After appellee began invoicing the cement for both 
jobs directly to Lake Stone Company, all of the 
charges were placed on the appellee’s books o^i the 
account of Lake Stone Company and all payments 
made by Lake Stone Company from joint fund^ and 
all credits arising out of the sale by appellee of cement 
for both jobs were entered on appellee’s books as 
credits against these charges (R. 59-61). 

Appellee, in shipping the cement, made no distinc¬ 
tion between the cement for the Schlegel job and 
cement for the Lake Stone Company Job (R. 30). It 
shipped cement in bulk to Lake Stone Company for 
use on both jobs. The cement was taken frorli the 
railroad warehouse or the freight cars at the point of 
destination indiscriminately for both jobs (R. 44). 

Lake Stone Company made payments from iti and 
Schlegel’s joint funds. Neither the invoices, bills of 
lading, checks issued by Lake Stone Company ih pay¬ 
ment of cement, nor the books of appellee indicated 
whether the cement for which payment was being 
made was shipped for the Lake Stone Company job 
or the Schlegel job, or whether it was used on oije job 
or the other. • • - " " • . j. 

Under these circumstances what appellee did in pre¬ 
paring its particulars of demand was this: It charged 
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to the defendants (Schlegel and appellant, his surety) 
the contract price for the cement used on the Schlegel 
job only as determined by the District of Columbia 
records. To determine the amount of credit to which 
defendants were entitled by reason of the credits ap¬ 
pearing on appellee’s books against charges for ce- 
ment shipped for and used indiscriminately on both 
jobs, appellee first determined from District records 
the amount of cement which was used on both jobs 
(R. 56). It then determined from the same records 
the amount of cement used on the Schlegel job only. 
From these figures the appellee computed what per¬ 
centage of the cement used on both jobs was used on 
the Schlegel job. This percentage of the total credits 
appearing on appellee’s books was credited in appel¬ 
lee’s bill of particulars against the charges for cement 
used on the Schlegel job. 

Reducing this to simple terms and using illustrative 
figures only, if one thousand barrels of cement were 
used on both the Schlegel and Lake Stone jobs, and 
of this two hundred and fifty barrels were used on 
the Schlegel job, then 25% of all the cement used was 
used on the Schlegel job. If Schlegel and Lake Stone 
together were entitled to a credit of $2,000.00, Schle¬ 
gel’6 share of the credit for the cement used on his job 
must be 25% of $2,000.00 or $500.00, and this is all 
the credit his surety is entitled to demand. 

The testimony showed that appellee shipped cement 
indiscriminately for both jobs (R. 30, 57); that pay¬ 
ments were made for all the cement shipped, and that 
no record was made on appellee’s books to indicate 
whether payments were credited to cement used on 
the Schlegel job or on the Lake Stone Company job. 

Appellee shipped cement to 15th and H Streets, 
Northeast (R. 29). When cement was needed for 
either contract it was taken from the common mass 
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in the car or warehouse (R. 44). The only source 
from which the amount of cement used on each job 
could be determined was the District records as here¬ 
tofore described. 

On the other hand, appellant’s theory of the credits 
is that, in the first place, all the charges for the first 
fifteen invoices made in appellee’s books on thd Po¬ 
tomac Builders Supply Company account were extin¬ 
guished because the credits on that account equalled 
the amount of the charges. Appellant then aijgues 
that on the Lake Stone Company account in appellee’s 
books (Exhibits 14 & 14a, pp. 59 if.) all the credits 
there appearing should be used to extinguish the 
charges in order of seniority. By this method the 
Lake Stone Company account on appellant’s ijooks 
would be extinguished through November 7, 1933. 
Appellant then insists that the only charges ydiich 
were not extinguished for cement used on the Schlegel 
job were the charges between November 7th | and 
November 25th, when the work on the Schlegel job 
was completed. These charges were taken fronf ap¬ 
pellee’s particulars of demand (R. 10 and 11). By 
taking the amounts of cement used between Novem¬ 
ber 7th and November 25th, as shown by the particu¬ 
lars of demand, and calculating the cost thereof by 
the contract price, appellant argues that the limit of 
recovery should be $2,709.19. Thus appellant is in¬ 
sisting on having allocated as credits against changes 
for cement used on the Schlegel job all of the credits , 
whereas the credits were charged on the books o:’ ap¬ 
pellee as, and intended by the parties to be, credits 
against charges for cement which was shipped for use 
indiscriminately on both jobs . In other words, If all 
the credits which were given by appellee and intended 
by the parties to be used to discharge obligations 
for cement used on both jobs are exhausted to satisfy 
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the claim for cement used on the Schlegel job only, 
then Lake Stone Company and its surety will be re¬ 
quired to pay for all the cement used on the Lake Stone 
job without any credits, although payments made by 
Lake Stone Company out of the joint accounts of itself 
and Schlegel were for cement which was used on 
both jobs. 

By appellant’s piethod, it is impossible to determine 
from the accounts (R. 59-61) the amount due appellee 
for cement used on the Schlegel job, since the charges 
on the account are for cement used on both jobs. If 
appellant’s theory of credits is used, and all the charges 
on the account are extinguished through November 
7th by using all the credits on the entire account, it 
is impossible to say that the charges between Novem¬ 
ber 7 and November 25th on the account are charges 
for cement used on the Schlegel job, because such is 
not the case. The charges between those two dates 
on the account are for cement used on both jobs. 

The fallacy of appellant’s theory and of its insistence 
that the well known rule that credits on an account 
should be used to extinguish the oldest charges is 
that the facts in this case are not the facts which 
usually appear in respect of an account between two 
persons where the debtor makes payments on account. 
In the case at bar the question is not whether pay¬ 
ments made by Lake Stone Company from its and 
Schlegel’s joint funds were properly credited to the 
account in the name of Lake Stone Company on which 
appeared the charges for all the cement. The ques¬ 
tion is how payments thus made by Lake Stone Com¬ 
pany for cement, for which Lake Stone Company and 
Schlegel were chargeable, are to be allocated as be¬ 
tween Lake Stone Company and Schlegel in the absence 
of any indication by Lake Stone Company when pay¬ 
ments were made whether it was paying for cement 
used on its own job or on the Schlegel job, and in the 
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absence of any record on appellee’s books to shbw 
whether the payments were made for cement used 
on the Lake Stone job or on the Schlegel job. ! 

Before proceeding further it might be well to dis¬ 
pose of a point that seems to be made by appellant. 
Appellant states that the evidence shows that the 
credits and charges were used only for the period 
during which both jobs were running concurrently. 
The witness Miller, who made up the account (R. 5$), 
and a part of whose testimony is quoted verbatim in 
the record (R. 56, line 25), testified that in making 
up the account he first took the amount of cemept 
shipped on both contracts and fropi the District rec¬ 
ords determined “what percentage went into one coin- 
tract and what percentage went into the other.” ^e 
then stated that the same percentage was used |>n 
all credits which were applied to the account (R. 5$). 
While later on in the testimony it appears that he 
stated that he took credits and charges for the period 
the contracts were running concurrently, it is clear 
the witness was confused in this later statement. His 
first statement is correct. The two statements are 
clearly contradictory, but the first does serve as a 
basis for a logical theory, while the second, in the 
light of the other facts in the case, is nonsense. 

The fundamental cleavage between appellant and 
appellee on this phase of the case relates to the theory 
of allowing credit. The method used by appellee is 
explained in the first statement of the witness Miller 
was never in doubt in the lower court. The real 
question was whether appellant was entitled to credit 
according to its theory or according to the theoity 
which appellee here insists is the correct one. If 
appellant is correct the judgment should be reduced 
to $2,709.19. If appellee is correct then the judgment 
as entered should be affirmed. 

The method used by appellee in allowing credits is 
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fully supported by the case of Field v. Holland, 6 
Cranch (10 U. S.) 8. In that case a suit in equity 
was instituted to set aside a sale and conveyance of 
real estate made by a sheriff. The question was 
whether the judgment on which the execution was 
issued had been satisfied, and the answer to this 
depended upon whether payments made by the judg¬ 
ment debtor to the judgment creditor, to whopi he 
owed sums in addition to the judgment, had been 
properly credited. The lower court had credited the 
payments on the unsecured debts. The Supreme Court 
held it a proper credit. Chief Justice Marshall in his 
opinion said: 

“The principle, that a debtor may control, at 
will, the application of his payments, is not con¬ 
troverted. Neither is it denied that, on his omit¬ 
ting to make this application, the power devolves 
1 on the creditor. If this power be exercised by 
1 neither, it becomes the duty of the court; and, in 
its performance, a sound discretion is to be exer¬ 
cised. 

“It is contended by the plaintiffs that if the 
payments have been applied by neither the ered- 
1 itor nor the debtor, they ought to be applied in 
the manner most advantageous to the debtor, be¬ 
cause it must be presumed that such was his in¬ 
tention. 

“The correctness of this conclusion cannot be 
conceded. When a debtor fails to avail himself 
1 of the power which he possesses, in consequence 
of which that power devolves on the creditor, it 
does not appear unreasonable to suppose that he 
is content with the manner in which the creditor 
will exercise it. If neither party avails himself 
of his power , in consequence of which it devolves 
on the court, it would seem reasonable that an 
equitable application should be made . It being 
equitable that, the whole debt should be paid, it 
cannot be inequitable to extinguish first those 
debts for which the security is most precarious. 7 9 
(Italics supplied.) 
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In the case at bar the debtors were Lake Stbne 
Company and Schlegel. The creditor was appellee. 
One debtor handled the money for both debtors and 
made payments out of joint funds for merchandise 
used by both. No indication was given at the tikne 
any payments were made as to whether the payments 
were to be for the portion of the merchandise used 
by one or the other. The amounts were credited 
against the account which showed merchandise shipped 
to both debtors. At no time did it appear whether 
the credit was for merchandise used by one or the 
other. In fact it was impossible to determine ;he 
fact. 

Some confusion is caused by the fact that the wit¬ 
ness Huffer, appellee’s bookkeeper, testified that when 
Lake Stone Company sent a check to appellee, a nota¬ 
tion would be attached showing the invoices which 
were being paid by that check (R. 52, 55). From this 
appellant argues that the charges for those invoices 
were extinguished. Appellant then points out credits 
enough relating to individual invoices on the ledger 
sheets (Exhibit 14, R. 59) to extinguish all charges 
through November 7,1933. 

But the question is not whether as between Like 
Stone Company and Schlegel jointly on the one side 
and appellee on the other, all invoices have been paid 
through November 7, 1933. The question is how i;he 
total credit should be divided as between Lake Stdne 
Company on the one side and Schlegel on the otljier 
when appellee must look to Schlegel’s surety, wh|ch 
is not the sapie as Lake Stone Company’s surety (R. 
41), for payment for so much of the cement as \fas 
used on the Schlegel job. If Lake Stone Company 
did not pay for the cement used on its job then 
appellee must look to its surety for payment and that 
surety will expect to share in the credits, since Lhke 
Stone Company’s money was also used when piy- 
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ments on account were made. To apply all tlie credits 
to the charges for the portion of the cement used by 
Schlegel, is to deprive Lake Stone Company and its 
surety of any credit although its money was used as 
well as Schlegel’s. 

There is no question in this case, as insisted by 
appellant, as to whether the two debtors received 
proper credit. The question is how the credit which 
both debtors received is to be allocated between them 
when a controversy arises and the surety of one of 
the debtors has to pay that debtor’s share of the debt. 
Adopting the theory laid down by the Supreme Court 
that an equitable application of credits should be 
made, it seems only equitable that the surety of 
Schlegel should be entitled only to the same propor¬ 
tion of the credits as the cejnent used on the Schlegel 
job bore to the cement used on both jobs. 

Somewhat the same situation was before this court 
in Fidelity and Deposit Company of Maryland vs. 
United States to the Use of Smoot, 54 App. D. C. 205, 
which was a suit under the Heard Act to recover 
for labor and material furnished by a subcontractor 
to a contractor. The surety as a defense claimed that 
the subcontractor had furnished material for several 
jobs performed by the contractor and that he ren¬ 
dered bills for all the jobs and cash had been paid 
on these bills which did not appear on the particulars 
of demand. A motion for judgment under the 73rd 
rule of the Supreme Court of the District was granted. 
In affirming that judgment this court said: 

4 4 The affidavit does not claim or allege that the 
Faribault Building Corporation (the general con¬ 
tractor) directed Smoot to apply the moneys paid 
- ■ by it to any special account, or as payment for 
materials purchased by it for any particular struc¬ 
tures or alterations. Payments on the monthly 
bills might therefore be applied by Smoot as he 
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saw fit. Alexandria v. Patter, 4 Cranch 317,1319. 
From that it follows that credits shown by Smoot’s 
monthly bills or by Smoot’s receipts cannoj: be 
regarded as applied to that part of the account 
which represented materials purchased for con¬ 
struction or for allegations specified in the bbnd. 

“Payments on bills rendered for all {materials 
furnished would not necessarily correspond 'jvith 
the credits allowed in the account for some of 
the materials and set out in Smoot’s particulars 
of demand. The statement in the affidavit] (of 
defense) that the credits on the general account 
did not correspond with those of the special] ac¬ 
count cannot be accepted, therefore, as an allega¬ 
tion that the materials covered by the bond were 
paid for in whole or in part.” (Italics supplied.) 

The only difference between the cited case and the 
case at bar is that whereas in the cited case the gen¬ 
eral contractor was making payments for materials 
to the sub-contractor on several accounts, and it did 
not appear whether or not proper credit had been 
given to the account in question from the payments 
made generally by the general contractor, in the ease 
at bar the general contractor made payments to the 
subcontractor (appellee) for cement used on two differ¬ 
ent jobs but carried in one account on the subcontrac¬ 
tor^ books. Appellee in the case at bar, as distin¬ 
guished from the appellee in the cited case, gives the 
same proportions of credit for cash received as the 
material used bore to the total piaterial supplied, 
whereas the appellee in the cited case had apparently 
given no credit on the particular account in suit. 

None of the cases cited by appellant on this phase 
of the case has any bearing upon the point in con¬ 
troversy. It is submitted that the method of credit¬ 
ing used by appellee is fair and equitable and appel¬ 
lant here received every cent of credit to which it Vas 
entitled. 
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CONCLUSION 

The foregoing discussion demonstrates: 

1. That appellee furnished the cement which was 
used in the prosecution of the work under the 
Schlegel contract as required by the Act of July 7,1932 
(Section 47, Title 20, Supp. II, D. C. Code of 1929). 

3. That the lower court committed no errors in the 
admission of evidence. 

4. That there is no variance between the allegations 
of the petition and the proof in support thereof. 

5. That appellant received its full share of the 
credits which were given by appellee for the charges 
made for the entire bulk of the cement used on both 
the Schlegel and the Lake Stone Company jobs. 

The judgment should be affirmed. 

Respectfully submitted, 

Dean Hill Stanley 
Joseph R. McCuen 
Attorneys for Appellee, 
Shoreham Building, 
Washington, D. C. 

February 26, 1937. 
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APPENDIX 

Section 47 of Title 20 of the Code of the District of 

Columbia, Supplement IL 

47. Same; bond of contractors to pay material-men, 
etc.—Any person or persons entering into a foifmal 
contract with the District of Columbia for the con¬ 
struction of any public building, or the prosecution 
and completion of any public work, or for alteration 
and/or repairs, including painting and decorating, 
upon any public building or public work, shall b€> re¬ 
quired, before commencing such work, to execute the 
usual penal bond in an amount not less than the con¬ 
tract price, with good and sufficient sureties, with the 
additional obligation that such contractor or contrac¬ 
tors shall promptly make payments to all persons 
supplying him or them with labor and materials in 
the prosecution of the work provided for in such 
contract; and any person, company, or corporation 
who has furnished labor or materials used in the Con¬ 
struction or repair of any public building or public 
work, and payment for which has not been made, 
shall have the right to intervene and be made a 
party to any action instituted by the District of i Co¬ 
lumbia on the bond of the contractor, and to have 
their rights and claims adjudicated in such action 
and judgment rendered thereon, subject, however, 
to the priority of the claim and judgment of I the 
District of Columbia. 

If the full amount of the liability of the surety 
on said bond is insufficient to pay the full amount 
of said claims and demands, then, after paying the 
full amount due the District of Columbia, the re¬ 
mainder shall be distributed pro rata among Said 
interveners. If no suit should be brought by the 
District of Columbia within six months from the com- 
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pletion and final settlement of said contract, then 
the person or persons supplying the contractor with 
labor and materials shall, upon application therefor, 
and furnishing affidavit to the District of Columbia 
that labor or materials for the prosecution of such 
work has been supplied by him or them, and pay¬ 
ment for which has not been made, be furnished with 
a certified copy of said contract and bond, upon which 
he or they shall have a right of action, and shall be, 
and are hereby, authorized to bring suit in the name 
of the District of Columbia in the Supreme Court of 
the District of Columbia, irrespective of the amount 
in controversy in such suit, and not elsewhere for 
his or their use and benefit, against said contractor 
and his sureties, and to prosecute the same to final 
judgment and execution: Provided , That where suit 
is instituted by any of such creditors on the bond of 
the contractor it shall not be commenced until after 
the complete performance of said contract and final 
settlement thereof, and shall be commenced within 
one i year after the performance and final settlement 
of said contract, and not later: Provided further , That 
where a suit is instituted by a creditor or by creditors, 
only one action shall be brought, and any creditor 
may file his claim in such action and be made party 
thereto within one year from the completion of the 
work under said contract, and not later. If the re¬ 
covery on the bond should be inadequate to pay the 
amounts found due to all of said creditors, judgment 
shall be given to each creditor pro rata of the amount 
of the recovery. The surety on said bond may pay 
into the registry of said court, for distribution among 
said claimants and creditors, the full amount of the 
sureties’ liability, to wit, the penalty named in the 
bond, less any amount which said surety may have 
had to pay to the District of Columbia by reason of 
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the execution of said bond, and upon so doing ihe 
surety will be relieved from further liability: And 
provided further , That in all suits instituted under the 
provisions of this section such personal notice of the 
pendency of such suits, informing them of their right 
to intervene as the court may order, shall be given 
to all known creditors, and in addition thereto notice 
of publication in some newspaper of general circtla- 
tion, published in the District of Columbia, for at least 
three successive weeks, the last publication to be at 
least three months before the time limited therefor. 







